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Case 27/76, United Brands v. Commission, 1978 E.C.R. 207, 465; Case 85/76,
Hoffmann-La Roche v. Commission, 1979 E.C.R. 461.

10



PR G2 Bk 30 BT RIS SRR &3 S

JIEREHE - BT L ETE - REMEE A~ REEKIHE S S A AR
IR R FREENTE) - SHMRMHEREE EXE - IMECE MRS ER « FHEE
B RER SRR » BI85 s S Bl I TFAE

FH R AR A - B ﬁﬁ%?ﬁtﬁﬁm%ﬁiﬁai‘@u]ﬁlim @iﬁﬁ%fﬂfﬁﬁff
T AR — TR DG B SRR R« JRE A i A5 i B AR 17 Hit—% » MU
(A SOt TRy e vt ] Pblﬁj%ifa'ﬁmiﬁiﬂmﬁﬁfﬁz fite T 45 S Fd 7. -
I HIE R 73—k FTEERY T ¥ERg S, (quasi-monopoly) ~ TR SZACHIAL
(superdominance ) B, " EREE (BBl HA7 ; (overwhelming dominance verging on
monopoly ) Z BEIL I 5 HITH S SRR 2« (RILE » /A Tk TR 1 I R Bl
E T B RREAIMGAL - vPERBIT CBES ) NEMEGRE  SEREHTEORE B R
BRI E B AT — i 5 SO - BB DERRLAGE R S L~ TG
Boihfz o B0 T RREIPE B BRI AT | BVRRRE ? e Ry (RRER A AL GR) —
o WE S AR AIER Y] - T BRESREE RS IR - ERIEETS - R
EEHE THERBIT e 2 TIE - R BERAEEHER TS S E RS - EEH
R ERSELECIRR - g ERMER - N2~ N~ THE2HET - BHMEESE
AEA TSR BN M B < HEE - HIFF SN R R G 3 -

SRR A DU - (PR ERRAT iEMEu’KHﬂ(ﬂ”""‘%%ﬂ&%ﬂfﬁmﬁ@rﬁHﬁ% AT
By —fise T 5 S Bo s A - 2RI Ti’”‘?&‘;ﬁiﬂw’“11@?&&2%@%’@@%@m A E
KEsBEH " PERRBE R ZBeST ) - WM HEA " BAIMRAL , - ERRR T
PAERATS EEA T RREINAL - ST HERREE T - EEMKEAER - (EE T R
i) 2 s FRTE PRI R, - N CURsET » U T (P R R 1 55 3B/ 1R 28 1 855 1 35
BUE » G —EREE - RBTEBIIREE T (RS 1 8RS 1 IERUE - IR TIYIEIE - &
ERFHREMATS AL © TR PE - 2 CRENERST - 3 BN EBE
P4 B BRRTHSAL o | E IR EREEE - B TR S R B

Robert O'Donoghue QC & Jorge Padilla, The Law and Economics of Article 102 TFEU,
3rd ed., 253 (2020) .

Napp Pharmaceuticals Holdings Ltd. v. Director General of Fair Trading, [2002]
CAT 1, 921 9% 4= F 4kt © T the special responsibility of a dominant undertaking is
particularly onerous where it is a case of a quasimonopolist enjoying “dominance
approaching monopoly” , “superdominance” or “overwhelming dominance verging
on monopoly” .
BOATRHHAG WAATRHE 19K 0 AR 039 (2021) -
“OAXHMEBRRBEFH LA P XREE ARG BHBZZIREA
AEE AN HEZ R - FHIRAT B AT Huk B % : https://www.ftc.gov.tw/
upload/05002827-c68c-4737-83bb-231a51a6b77e.pdf, * H & %% B #7 : 2022/08/06 °
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See e.g., Herbert Hovenkamp, “The Sherman Act and Abuse of Dominance in the Age
of Networks,” Promarket (2021) https://www.promarket.org/2021/12/20/sherman-
act-abuse-dominance-europe-monopolization/, last visited on date: 2022/08/18.
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European Commission, “Guidance on the Commission's enforcement priorities in
applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant
undertakings ( Text with EEA relevance) ,” 0.J. (C 45) ,24.2.2009, 7-20

(2009) , para. 14: “The Commission considers that low market shares are generally a
good proxy for the absence of substantial market power. The Commission's experience
suggests that dominance is not likely if the undertaking's market share is below 40 % in
the relevant market.”
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470 U.S. 821 (1985) .
0 Id at 831-832. L uMiENE - 431d A  HA o THATFRHELIRBERNTR
HERBEOREL 0  AXRBEHPET 0 F105F3H 0 428-429 (1998)
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('shared monopoly ) ZZAE[EISZHED (collective or joint dominance ) FI&T™ » [ /AF:1991

" See generally Marilena Filippelli, Collective Dominance and Collusion: Parallelism in
EU and US Competition Law, Edward Elgar Publishing (2013 ) .
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Bt 53 0 Arndt Teichmann® @» "B LE FHFLFERFTAXIER, 2 FRXH
EF o BSEE3H 140 (1997) - BRFHENTAL-FHRR G > m3F @ T4
EETHLE Z—FEARLRALBRZITA AAFEFTREEHRRBR
BEZHAEEK WERALEESL TERATRBEITAHL & THEBRZ 747
Ba BBLIRABEVNEETEZIBFLEEEF LA LI ERRE > ERR
Bk | 2BBEDR NFR Gk IR ARBERAS 196 (2021) -

M RBATEE2 3R AT L A XN B4 -
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N PRBRABRBEF L AR GEH  UAZEINE S THTHRAELENZ IEE
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23 E 0 H608 0 74 (2007) -

 NPXRHEB G ATIHEIZ 380

T ATz B HBEER ERBENSMGZHL  EEA T MAEL: (1) 4
MELBNMALE: (2) BMFEARIBATA: (3) ALFEMMEL
WBMAG S FREHIMG B HNELRHZRE - 28 A2 RIS
B THBERRANBAEZRAERTIN —UATFRGEHN TH &L ZREA T
&y 0 A BREEIE  B118 0 95-96 (2006) -
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T BEHPIT - LI | - SRR A EROT LA - TR
BAMESESE: - EEBENE - P e 2 M R oy 2L [R5 5 8 PR - Gl
7%”“7514\% WISNBIEE I - (EIEBRA RSO LR E LRI ATRENE « ART - (45
TP ERENE - TSR R M PRSOHE G H2E L S s A0 AR A S Ry
ﬁ SRR ~ R [ e o L T PR A AR P A A o 55 T it T TRy - g it
A AR S M A MR AL - N ERGHERRHE -

(Z) ZERTEBEFBREOHIGHFHEZIES

MebEgiEA TR E ) S RO AL AR R B (i) - IREER A
RN 3 (ki) 1Y T B3 | S B RO st R P AR - BT 2 - DL
B SEIB SR ST L (RIS oy 1 SR A T AR R A ek~ HL AR R P S B s
TR HL28 iy B B AR R AL BB B FA B ﬁﬁ%ﬁ’\lﬁiﬁ@ﬁ?ﬂ*fﬁ
VOB SRR Hi e [R S e St R AR e 1ﬂlﬁiﬂfﬁ’ﬂi§:ﬁé1’ﬁ$1ﬂf?ﬂﬁfﬁﬁﬁ
EHIZEAR  BRRFEZ - SRR R - 2T IKRE AR - MR
TR 2R - B TE B B g @%*H%iﬁ“ﬁ » JRH]

* See Case T-228/97, Irish Sugar plc v Commission [1999] E.C.R. 11-2969, para. 66 : “the

abuse does not necessarily have to be the action of all the undertakings in question.

It only has to be capable of being identified as one of the manifestations of such

a joint dominant position being held. Therefore, undertakings occupying a joint

dominant position may engage in joint or individual abuse conduct. It is enough

for that abusive conduct to relate to the exploitation of the joint dominant position

which the undertakings hold in the market.”

O'Donoghue QC & Padilla, supra note 11, at 248 ¥ - YEF 4w b3R8 : " The

conduct must therefore be part of a tacitly agreed course of action and not simply

any (unrelated) conduct that an individual firm happens to carry out in an

oligopolistic market. ; -

Vo Rkk THELFEXAR LML AERRFEEEREAEE, 0 AT
R HFET > F305 K28 0 42 (2022) -

R b3 4345 ¢

2 David Bailey & Laura Elizabeth John (eds) , Bellamy & Child: European Union Law
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S5 ST o Vs P A B ST |1 » 2T LA T P e SR SO b % - e U A
6IFRGH - HAGE B AR U2 R - 57T | E08 F A B e RO hr - 1A SE A 2t
FISCEOHA 2 5T 5 B geane i B BB 5 Tk R B A L [ S I
R PR Bk - LB S RS Rk - H S MRS o L
{75 B (R L IE R AR B ST s P B ™

SR [ R - (RS R SR R TR - BN SRR
Pk NS TSR A R U E R SR AR S R T TR - R
BEmA N S BRI E A A B R rTRENE - MESRTT Sk R SClc e (3 P AR B i
S ETREEET T Ry > ARG 5 138 T 853RMI4 ,  (false positive) ZFERRK
AR A BRI 2 T T R S P o P AR R ™

FRRERBHRIT » FELRIEZ TR -t 3L [E] 3 5 AL A R T 305E HE ML
IEEMBER | RN VR A E - BOHLEBEEEENE - REBUGIHUE
WAL EE 2 EAMEER - TR L - IEANEREGEHFRCE PR - REL S
R IR IRRZ 1S DB A R ER TR B 2IARUE < Z0 - (BARES DUBH S 1T R AR R Lz
B o RERIE o FERURE RS R Tl S IR - TS A AT R E Ry
HELE Y L G - DB G IR T AR TS 2T SRS 1A 2 St

of Competition, 8th ed. Oxford University Press, para. 10.051 ( 2018) .

European Commission, supra note 17, para. 4:“Article 82 applies to undertakings

which hold a dominant position on one or more relevant markets. Such a position

may be held by one undertaking (single dominance) or by two or more
undertakings (collective dominance) . This document only relates to abuses
committed by an undertaking holding a single dominant position.”

Nicolas Petit, “The Oligopoly Problem in EU Competition Law,” 43 (2012) , https://

papers.ssrn.com/sol3/papers.cfm?abstract id=1999829&download=yes, last visited date

on: 2022/08/18.

Alison Jones & Brenda Sufrin, EU Competition Law — Text, Cases, and Materials, 6th

ed., Oxford University Press, 710 (2016) .

See e.g., Félix E. Mezzanotte, “Using Abuse of Collective Dominance in Article 102

TFEU to Fight Tacit Collusion: The Problem of Proof and Inferential Error,” World

Competition 33.1,77 (2010) .

VORI AR ATIB3E30 0 A2 bdtit 0 TRERH L HAEHE S THEERSR
FAA ZERNMOCHETARREALZ  AM > UAEUKRIEALREE (KD
FTBURRI06 5 B A F R2655# %) ~ P& B (RBTBCERISFREHAF R
92 HA ~ W AR KA FREE (RBATBURRIZFEFFH195]FR)

TOHGERFRETHEFEZRTA-BRTARE FATAHZHBA -
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CREEEEAER T RAE" BRI RS TBOERSCRE « W S AR
H TGRS 2R IE B, - T HL T MR 5 b T S A R AT T e T TR
ISR Bk b TR S 1T R AR DL RIS R oA T 5 (B AN SR 5E
W~ T R SR o — SR S G - SO RTIRIEE o] DAREL RGeSkt 5 R Y
i@);ﬁ‘u o

AIEESHE A OB TERM AT R A ERE L B EF R - MLER"
(R RN - KA FERITERE LTSS F T R EEEEREE - B
Pl B bttt e BRI RER 1 - P EEREERIE ER A AT LA - 58

TOATE (94) DMEFE09407IRE ST -

YR BATHURIRIS L H F B O2RATHH A o

Oz AL TAFEENARZIRY RAEMEABRRSZ D)
BT RBEARZIEFT  HURCRIPEGZIRRS > EEAAF —BRHETAZ
MBEERATER  Br a2 BRBRERFNZIELTRRERZIBRLOAS
P RE-TFTRABROAZITALTEABEEEENHNE - FRAR ET5HF
FEARBIIATATABR —BRZIER  EMERHKRE>ARMBEABESITA
ZEE REBIXRBALARRE LRSHIBEFAEZFRRBEETH
TREFAZEERITFITTA WRoRIPEDAREZL—RNTE -, 28
frzidh THATATA T —BRBETATF? SEH P s S MGARE, - £t
REESHE 0 H58% 0 167 (2006)

UOERLE R REAT & REN20064 £ AwOECD R KB FRIL 0 NG P RS
LR Yk EBE T IRIBZEIEFHEAR T XRAMEER BT EMN R EE
BRI AATP R B PG B E PR BRI AR A - BB
HH PR EE Mm4v b B 3 © " The competition authority apparently employed a form
of economic analysis + - < but it is not clear why the agency rejected the hypothesis
of unilateral non cooperative best response-in particular the dominant-firm price
leadership model. ; See OECD, Prosecuting Cartels without Direct Evidence 38-39

(2006 ) .

POAMAIE 0 TS BER BATHOEIRI004 EHF H600 5 615 616 ~ 6173 A R (K
REFMORMBE) ~ REOATHETRI03F E A F 2945 F18 (RBH A ok

SHRME) S RAATBUERIAFEHF HI8IRA R (EREXHSHKRME)

=

é o

YOHBMATEHAITALER R LTS EMGTIN  TAB kA TH AT
Bz AEHRET —E(BRAREHITEZLLREARL,, AFRHETF » B275 % 1
(2019) -
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M BARE—AE BB HEERHBAIET, A FRHFF F26H

#2487 (2018) -

POUERRZ ISR Ee T TRRAEFRB RN BB L E SRR R
IBETAHZEEEE  FFEE AABARBSTA RAERTEEARMN
BOBERBIERBOTAZESERM » ZHTE=ZHARL - |

Bailey & John (eds) , supra note 32, para. 10.053.

O'Donoghue QC & Padilla, supra note 11, at 248.

See Mezzanotte, supra note36 & H A 5] 3£ 2 AR XN B4 ©

Barry E. Hawk & Giorgio A. Motta, “Oligopolies and Collective Dominance: A

Solution in Search of A Problem,” in: Enrico Adriano Raffaelli (ed.) , VI Antitrust
Between EC Law and National Law, 1st ed., Bruylant , 70-71 (2008 ) .
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5IHl > BRERTABER AIRAE —BRAGRIEL R 1785 Sl AR e ) - DU BT
BEwEF PR R HITE © Lt - B (EERE R - ILHE AL A 7 A B W R E R R 26
LO2{ERIGAFAEFTRE B AR AT I LB HE - MHA 20 1 HE B ] ] AR
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Richard Whish & David Bailey, Competition Law, 9th ed., Oxford University Press, 207-
208 (2018) .

Vo ARG BB GOEI02MkAxkE THESERMRX S, (may
affect trade between Member States ) 2 Z4F » 123% 44 75 14 @M AE L B 10145 &
B2 2 I » LRI E RAENTE & FIRAB B FAT A %506 7B kA B
EENNMAEEERARARFEZETRMETH IR M- RATRIEEH
AR {358 R Z14 - See generally Bailey & John (eds) , supra note 32,
paras 1.113-114..

European Commission, supra note 17, para. 20:“The Commission will normally
intervene under Article 82 where, on the basis of cogent and convincing evidence,
the allegedly abusive conduct is likely to lead to anti-competitive foreclosure.”

Id. at para. 20-21.
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SEWF - BANER - E BRI R AT AR - BE  HECEE R
( General Court) fAIntel v. commission—ZHPerf » A AR EE R R R H5 5
SRR EESE A PR » TR0 Rk T4 Sl B BB M T Rl TR RS R R E e T+
Miky » MESRSE L H AR B 38 Bk HAT R B AR R BRI R FoREEA -
HAEMEA - AIPRACKEE - BERFHEFENITEREFHRER EEE - FRE T
Rl A @ ABRTIEEF: ~ Bl M oR a4 A a5 SBORIS - T E PR ERR A
% BRI S R AR R AR 3 -

TEBRERTERE#E A8 - BRI SE AR 20224 1 H Fr Ry Ak rh - HERZER B AR &R
B SEERRAEE 102fRAZ R DA AR SR 38 IR A BOR - HAHEBE D E T
HIEMLERA kAT« (1) MRS R SSRGS - (2) R
FITRT R i 5 EG3R + (3) HER T RIS (4) RFH
AR BB (5) B AAEEr SRIS 5 3R B i 8 S il 5 2 A B R F3L
RIBFHRNTHI - L RIRECER R T - sk . T RPTE
SR E R - R DRI ERRREHREFE EARBEFURCEY - 5
B2 NERESEMEBERS 1026 T - WA EEREEREEZ TR,

AT - FE MR ASE AR - RN iR B ST IR TR A R
HIEGE bt BR3P B SR BRI 55 2 A R AT FEAE AN AAE LA T R A B R
YL MOHRWET ~ B IR TR ARE RS o A AR R AR
H o AN REEEFHER A 5 B SO AL FIRUE S E A SISO A %

56

J

O'Donoghue QC & Padilla, supra note 11, 323-324.

7 Case T-286/09, EU:T:2014:547.

* Id at paras 81, 94.

" Case C-413/14 P, ECLI:EU:C:2017:632, paras 138-140.

%" Case T-286/09 RENV EU:T:2022:19, para 119: “the criteria to be taken into account
in determining whether there had been an infringement of Article 102 TFEU.
According to the Court of Justice, the Commission is required to analyse, first,
the extent of the undertaking’s dominant position on the relevant market, second,
the share of the market covered by the contested practice, third, the conditions
and arrangements for granting the rebates in question, and fourth, their duration
and their amount; but it is also required to assess, fifth, the possible existence of a
strategy aiming to exclude competitors that are at least as efficient as the dominant
undertaking from the market.”

Whish & Bailey, supra note 52, at 206.

C R ERE LR R RN R AR TAERA L, Z R - See generally
E. Thomas Sullivan & Jeffrey L. Harrison, Understanding Antitrust and Its Economic
Implications, 7th ed. Carolina Academic Pr, 266-272 (2019 ) .
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PRI ZE TR & FHRE TS » MATRIRSR - BB A T 5 S P st 7 38 P AR T
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BRI - BT VEREMRREAR SO MASE S 517 AR BT RO E
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R ABREE » 3~ Rl E BN ERA 1)) (market power)
L G LTI - B T S TR IR TR EAE - R BIE TARIIR
EER LR T Ry - DU - (RS T L 0 R TPRAAREH AR E
HIFFAINLLUE S » MARZR R BRERTAEE MR - b ZIBEE » B8
B R e A B L B SRR 2 1 02168 i 85 S Ic i (v 08k F B i o iR - AR Hoffmann-La
Roche v. Commission®—ZEH et » BCUAVARE BT EHA NS A A0 FREnRt « &
R RE RS R BT BN TSR i EE T RNFENS - BTSSR
RIFEEGEAGEHHGEFRERT - ARBFETFAR —REEREEER
BmBRBHRE B R AR A - MR AR B E SR E R R ERE I
B PHBLTATA AR EERIT RIS ENS  HEEBN TR - mIkET
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7 B ATIBIESA-55 R F AR ] SE 2 A X P B4R o

% See Hovenkamp, supra note 162 13 7535 -

Case 85/76, 1979 E.C.R. 461.

Id. at para. 91.
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T TR TR T IREERIERAIT - WS e AT R SR 55 102
PRFGABRSCIE TR [ - SEZRIT 35 58 102158 e e /R vl 5 A HARE (U S (B A% 2
"R EEFAEAY - (HEZSES | HAY RO BRERRE R T RHEE 5 B0 T HRER ) A - K
IR FEA R IEACES - Bk L R TR 2 AT R -

FH_E T - st S s SR A AR S - HAR A O EAER T RH
i B T PERR O TR o TUANAERY TR BT Rl AR - R AHE A
At - ANRISR TS B Fral » BB A P13 o st (7 AR BT THORT 104 - Hk sk
TG B L TEAEEUE F  5 T SRR THEE2H 10468 - T HEHL 38 AR
PUPAEZ A BERH E Y - M SRS AR - 2% - A RAanF
W B AR A RSB IR E A B R R B - IRHEAETRRI] - B E

" Z b4 AR ¢ T a multi-stage approach to the assessment of excessive pricing

by dominant firms is appropriate. As a first stage, the structure of the market under
scrutiny would be analysed. The investigation of the pricing policy of the dominant
firm should continue only when it is found that: (1) the market is protected
by hing barriers to entry; (2) consumers have no credible alternatives to the
products of the dominant firm; and (3) firms compete in a mature environment,
where investment and innovation play little or no role. As a second stage, the
prices and price-cost margins of the dominant firm are compared to a battery of
“competitive” benchmarks. Those prices are considered abusive when: (4) most
or all benchmarking exercises point in the same direction; and (5) the differences
between the dominant firm’s prices and the various competitive benchmarks are
“substantial.” ; See O'Donoghue QC & Padilla, supra note 11, 953.

OECD Competition Committee, supra note 3, at 48 ( “Competition authorities may
have a role to play as residual regulators or regulators of last resort particularly for
sectors not requiring permanent regulators.” ) .

European Commission, supra note 17, para 7: “Conduct which is directly exploitative
of consumers, for example charging excessively high prices or certain behaviour that
undermines the efforts to achieve an integrated internal market, is also liable to infringe
Article 82. The Commission may decide to intervene in relation to such conduct, in
particular where the protection of consumers and the proper functioning of the internal
market cannot otherwise be adequately ensured. For the purpose of providing guidance
on its enforcement priorities the Commission at this stage limits itself to exclusionary
conduct and in, particular, certain specific types of exclusionary conduct which, based on
its experience, appear to be the most common.”

PR K A ATIR LR A 3] 2 R X A

O B RATIEET R AT 3] 2 R X R4
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8 European Commission, supra note 17, at paras 32-90.
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POEMMRA R EERAUS BT RA LTI E XML See generally
Herbert J. Hovenkamp, "Leegin, the Rule of Reason, and Vertical Agreement”" (2010 ) .
Faculty Scholarship at Penn Law. 1838, https://scholarship.law.upenn.edu/faculty
scholarship/1838, last visited on date: 2022/08/18.
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Reflections on the Control of Abuse of Monopoly in
the Fair Trade Act

Summary

This article argues that after 30 years of legal enforcement, there are many deficiencies
in the control of abuse of the monopoly position in the Fair Trade Act, and it is necessary to
correct it. be corrected. After reviewing the current provisions of the Fair Trade Act on the
abuse of monopoly position and the lack of practical operation, this paper proposes that the
future of the control of abuse of the monopoly position should be revised in the direction
and content as follows: (1) The "monopoly" in Paragraph lof Article 7 should be renamed
as market dominance, and following the European Court of Justice's perception of general
market dominance or the typographical approach stipulated in Article 18(1) of the German
Act on the Prevention of Competition Restriction. (2) Paragraph 1 of Article 8 of the Fair
Trade Act shall be amended to read: "A business that occupies 40% or more of the relevant
market shall be presumed to be a monopoly (market dominance) ." (3) Paragraphs 2 and 3 of
Article 8 shall be deleted. (4) Paragraph 2 of Article 7 and Subparagraphs 2-3 of Paragraph
1 of Article 8 should be deleted. (5) The market effects requirement of Article 14 should
be added to Paragraph 1 of Article 9: "(6) Paragraph 1 of Article 9 should be amended
as follows: “A monopoly enterprise must not abuse its monopoly position so as to affect
the market function of production, commodity transaction or service supply and demand.
(Paragraph 1) The abuse of monopoly position referred to in the preceding paragraph
includes the following acts: 1. Exclusive dealing. 2. Tying or bundling. 3. Predatory behavior.
4. Refusal to deal. 5. Discriminatory treatment. ( Paragraph 2)" (7) Articles 19 and 20 of the
current Fair Trade Act should be deleted.
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MERLRITANRGRMEE  HBRAGEIRRFZNTIE  BRLNTF - HE
B THmer#EmF ik "HE4TAL (concerted practice) LMASEE R 0 Ik
W BRP N mUMBEES RFEAERINMY L A N FAHHZITHE
FIRR > LR AR E) 0 147 (2017) o

PORBEE R R I01EA R - HERBEER QT E (2009612018 ) Z AT
BR M £ 5] B8 45 4 (the Treaty Establishing the European Community; the EC Treaty °
DT A% TERAEAR A L ) B8R EAMGKIRG AR ANEEREER -

PORBEF RO BI04 P PRR S 2ANE XA

1.The following shall be prohibited as incompatible with the common market: all

agreements between undertakings, decisions by associations of undertakings and
concerted practices which may affect trade between Member States and which have as
their object or effect the prevention, restriction or distortion of competition within the
common market, and in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;
(b) limit or control production, markets, technical development, or investment;
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(1) THRT FelRIE s Al a5l U 725
FrE M ik ~ BREZFZELAEZRE ~ HETTR AW e 85

I 5y S HARLIRE ~ PRAIECRE BT N i T H A BGE G 2 il

TRy

(a) HEEMEEEE ASE 2 B EETE LML G2 B4

(b) BRIEFERIERE - % Bl REIE

(c) HEHGEILEHHE 2 3R ;

(d) A [R5 S S A B a2 By A [RIBEAE B - BERF RN ST L2
AFBAL 5

(e) DAHAMAZ GtHE N B2 BN o BRI SE 582K IO 2 - SR LS 5
ZAEEERGEEEIN S » AR RSB R

(2) ﬂﬁle;m JET 25 1L AT AT i B i Jas s -

[T Ry o 22— M TIEELHE,  (informal arrangement) - fREX G T4
ﬁﬁ I TS o (anti-competitive agreements ) (1J—HHRERE" o ARPEECHEZ
& (the European Commission ) HYEZ » " HL[ATTh o e B S22 B H 285
YIRS - ARG TEIEZ a8 (concluding a formal agreement) FY{E{L AT
[ (coordination) - JLEF » BEMEIEEE - (HEE2HE ST RVERZMCH
BT - DU S FIUABE T A sk e ™ « s - BCRAR 8 » ST

(¢ ) share markets or sources of supply;
(d) apply dissimilar conditions to equivalent transactions with other trading parties,
thereby placing them at a competitive disadvantage;
(e) make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage,
have no connection with the subject of such contracts.
2.Any agreements or decisions prohibited pursuant to this article shall be automatically
void.
European Commission (2012 ) , Anti-competitive Agreements, http://ec.europa.cu/
competition/consumers/agreements_en.html ( last visited August 29, 2022 ) .
The phrase “concerted practice” refers to “[c]oordination between undertakings which,
without having reached the stage of concluding a formal agreement, have knowingly
substituted practical cooperation for the risks of competition. A concerted practice can
be constituted by direct or indirect contact between firms whose intention or effect is
either to influence the conduct of the market or to disclose intended future behaviour to
competitors” . Directorate-General for Competition (2002 ) , Glossary of Terms Used
in EU Competition Policy — Antitrust and Control of Concentrations, 11, http://ec.europa.
eu/translation/spanish/documents/glossary competition_archived en.pdf (last visited
August 29, 2022) .
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Ry )i — A RIFEN LRI SGRFERy - HHALIREE ZHEE]E LU #E REiE
AT R U5 B33 & [ B R BRI IR R - L FFEHY - RS TR -
SR B B AR B ARG B T

g DL ERE SRR EER - AT R AT R iR - TRE SRR R A R T
DL e AR RGO > FEETT R - ATREAE MIRE T E IEAUshaf L RTETT - BLIFIE
TR - HaR i Ry IR R A - 258 RIS - HETT R 2B R 5 EH .2
%+ WARERSGSEFT R RIS - (EHHIERA R - SRR - HE 2 BEETT R
FYERSE R TE I35 - HARR B ROs FIEE I FETITR - Vha i Sike
BB TG E E R A - KBS AR b T Rl e B G 1T Ry 48
JJ:ZM o

(=) BB AR BRI ZEEREA

Sy HTER R ARE Y R TT AL - FIBTRIRSRAE RN L T R B R EEE - ERESH
EXAURE - AUFERTRYT - KL - S EUE R A mIaNTT R DIEEASERUR
e T R S o FI 3 A R R REAL LA AAE - EHELE AT R SR B 0 mIE
HERHARNOHER - MERIITRING @ HHELHCE BEESEEGHRTT R
B FMGA BRI TS E A - RIEMEE ARSI T RS ST MR 28
MEHE WS FTeYEE REETR" -

19724EBRINILRZAYICT v. CommissionZE (LU FEfE M1CIZ |, ) ¥ JTHRBCHEET
EES LRI LR T RV sE—EEE LN - XA ML - RO R R
% (the Dyestuffs case) ;| ° BOMNIERERICIZER Rfg » B EEMESRINEE - 28
— o e - EREMHBEGRSE S R R EREE ~ RFREY ~ FXR{ES
TRHURF B A E SR I LTt 7 2B LS RIFIE M EEE - EFEHEE
Fi¥ Ry H 22 B 5 S A SR T R A BT - 25 BOMIARTRH - TR EARE
— L [ETT Ry A B — AU T B0 - (HILFETT R (HEE ) mIRSH i aam &L

“ H B x % : Concerted practices: practices which, whether with or without a formal

agreement being concluded between the parties, are anti-competitive. They may
result from either direct or indirect contact between companies whose intention is to
either influence the conduct of the market or to disclose intended future behaviour to
competitors. https://eur-lex.europa.eu/EN/legal-content/summary/eu-rules-on-concerted-
practices-and-agreements-between-companies.html (last visited August 29, 2022 ) .

OB - AT 4] -

OB - ATIE4] -

¥ Case 48/69, ICI v. Commission [1972] E.C.R. 619.
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MR 2 BT - BRI R R R T RATEAE - TR 5 R L ™« Ftar
A1 BRMABeE A ER - AER S EFT RS8R T Ry ERUTE - B S ELERSE
ERHEETFAEAE - ALZar A BriEE - Pt E T ReaE -

BESh » BRI Ablstrom Oy v. CommissionZEHIME™ » 7 2 BT Tk B 5 L
TASERITT Ry S — B EE B2 - B2 SR B B 55 S am L 2y SRR Ry T ACHR
482 (the Wood Pulp case) ;| » ASCLL TS ) . - BRimiklei kA ZEny R
AIRD > B MERE A TIT R ERGEE R L AT R S - A2 E - BB FE
AT R BRI TR B GR - W P T R BLR F AT Ry 2 HERH - sy
NERF AT T R E RS AT R iURE 18 - MUJRRR - S a e ILIEN i =GRE H S
MIRESET B » DIRIFESi T+ A FRURGSE B - IRSFaRAOfE Ry - WIRSRETT Ry - 5=
FEMRAREE T - AR AT HYERSE - BEFYARRH T8 T 2 Kk 2% H AARALE RS O TR 2
& HREEMNEERR A ST RSERIAETTR © RENERTER - ZRAERERS
AL BRI ERR ] SEAMFAEE AR (R © 5804 > LEERICIZCEARATZE - IRk
ZERICIZE P iEH T REZRIE LA 3 - (R E kit - alRGER
AR R P (A R IE A R RE IR - BEIEAE S MERE e T RINARER.O
2%?52 R

GRS - FUESETT R - JER R RS E BT ELUE T AAR
JE o HERILEITTRAMER, T FEM G 0 DUONBEGTT R - {HECNARCIL R A bt

BHEME SRR R - Kt - SRS EEIIRESER e 2 AL [T Ry T RT3
% WiERESERE - FREREN IR AR E R RO - R IR R
i EETT R -

I EREER

TEASCE A BR A SR ZE BRI AT AT - 38 2 SIS L MR SR 3 T i N 3 o2 ik
FERR » RIS - #EE SRS S B F TRy » THSIRDIFF BB EARE -
BT REZ B ST A B LB LRSI ST AR R G5 - 5
<+ FERRALY R EBIEENRRN RS - SV ERRES A T8 LR

=
paras
=

' HBx % : “By its nature, then, a concerted practice does not have all the elements of
a contract but may inter alia arise out of coordination which becomes apparent from the
bahviour of the participants’ .

Cases 89 etc/85, Ahlstrom Oy v. Commission [1993] E.C.R. I-1307.

Rl MEAMARGERE  LBZENEFTHENEH LR CERAEE AR
AR BERBIE R PR TR A EIFEX B FE - L BEEEKRY
$E o HE B 0 AT48E4] o
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a1 LR R T RE S IR R LB LA - AN REM A IR T B LG - RSB HSE
BRI 28 LR SR R A AEA -

F= o AL - AR EEE "G E ) R EREVIER s iR
TAHE > U RGN S - EE TRV AR BRI A 1A AE - MAJREE - £
R IR AR BTG ORIRES - IRIEHETE & RS2 o AR I GEHERY 1 B BB HE E TR E
R
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DU N RE R T R M BLRI Bk - S LA A R A o SR IR ST T R AR
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B AT RS R T B TR o IRERRE - SR  TTEUEREER
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ISEEF

B BE TEENGNER ) RIGEIREEIHFE " HETTR ) BFER - TLERT
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ffref > TEBMSING ) WERESEAHIRTT - RAIFHELERE - 56 15
BRMIES ST - DIATEE <~ AREE R NS R A B R A ERE T JE R T - S
[FfEsEE R " FEMSNER ) IESGRER -

= BRI A R T R RCR o T IEIT R ) B ERRDIERR &
PR T 2R A JER - HRAgREET - i S MR Il e e A el - 1l
TR HEEE BB o 1T Ry —REREBAR -

HLEE DR - DL R BB TR AR —HRS R - 53— D
e A EmEEGEE T HRETT R o ARSI - T HEITR ) Wk (32K - R
LIS ) BREGATRAUREE - MIEEEIHET - AR LB SR Bl I
RAVRIRES - M R DS s iS5 L LT e 8 &80 (HiR
HH S TAMHRR R B ERIRER - ErlFIETS25m o RS A RIAL MRV ERIN5E 18
FHEE - PERFE AT 2R BREAMGTT R o LWAUKRERE - BB LAREE
PERRRT AR AR SRS B T H BTSN ) AR - ESEREAEF B L]
FHH S SRR BRI LR « 55 EE BRI & BB A FE IR T - fb5d
wE "R NIEE SRR B ZBIE TR, TS B DU ME R E Z FTRE
Ty~ TONBIT R — B E— S EEARE | Bk TS RlRE R MR R RS
BRI — BT Ry o 5 IRV LA AT 9E « B EHRS N FEERIHE
TE AR AR R R A S S B GE I L E R S R HEERIRTE - &
ETER L H B BRI R T ENTR ) AR - BRI ER S 1T R
HAHME -

% o ARG TT R AR A B TR TR P EE LIS Fe B8R AR - )2 —THEEK
PRI PR o HalX EEBERNEEREAF e - SURTEARBOR (leniency policy ) KiE
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AT ERG R EERHMBENBASTANRAERALRES > THEREREE
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R Bk 3% EE—AMELE (BHENTH Y REL L HAER)
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Fig. 1. Frozen perch prices and costs: 1/6/87-9/26/89.
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Paradigm Change, Law Enforcement Review and Prospect of
Business Merger

&
Chih-Cheng Wang

Abstract

It has been more than 30 years since the Fair Trade Act came into effect on February 4,
1992. Although there have been eight amendments during this period, 4 of them are related to
business merger regulations. There are many uncertain legal concepts in the business merger
norms of the Fair Trade Act, such as "major part of the business or assets ", "operates jointly ",
"entrusted management", "direct or indirect control", " business operation or the appointment
or discharge of personnel", “overall economic benefit” and “disadvantages resulted from
competition restraint”. In addition to clarifying its connotation through traditional legal
interpretation methods, how to establish clear legal application standards by formulating
various administrative rules, administrative interpretations or other methods to avoid law
enforcement disputes and illegal situations, and then improve the normative system for
business merger, is a subject that must be continuously paid attention to.

This article begins with sorting out the legal evolution of business merger regulation in
order to grasp the context of the paradigm shift in Taiwan, and then reviews the content and
controversy of the current business merger norm from the point of view of hermeneutics.
Besides, coinciding with the 30th anniversary of the Fair Trading Act, this article will not
only analyze the current state of the Fair Trade Commission's enforcement of business
merger regulations, review representative cases, and make specific recommendations as a
reference for future revisions to business merger regulations and enforcement.

Key words: Business Merger, Horizontal Merger, Vertical Merger, Multi-angle Merger,
Unilateral Effect

* Professor of Law, Dean of Law School, Vice President, Chinese Culture
University(Taiwan); Ph. D., National Chengchi University College of Law (Taiwan).
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Pemt & SR S oK o 50— B R - k2 T R (paradigm
shift) ; BE& - (ELLBERE AT & B E #e2kit » T. KuhnfEAMAY T FREETE] -
JFERE e FRE AEME ¢ T A paradigm shift is a fundamental change in the basic
concepts and experimental practices of a scientific discipline. ; o H—ZRA ML, »
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HBIBLE SRk black box » THAEAR T#R IS HR{FESE - SHSERL ORI RIS 5 nd 1=
BT T R BIEEERY » SMEBBENTERE - MG TR BRE BE SR <M - fEsis
LBtk 8 - AR5 EBEA AT R B AR - Bl FERRUE R R B[]
— o Rl FEEIIR OISR A - B2 T EEEER - BITRERREES
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AR G EHIANE - 2RIt BT RER - ELHIr2ER0EER - &R
EHENEE - SELEFEREFEREE > BERENEVMeIE - MEHHRER
RMUE » HAEEA A RE R R IR B N RSB BIEZ 2« SASHE I _ LB EERE
Rl % o BRI BRI R E BRIl BE - T EREARYE S 1 2 1A 5]
FEMIEHH BN - Kt - ¥ SRR A2 - ASGE R B HEERR
R L BRI T 2R - HEE I H ERE R TS FIEAE - 5T
FARA IS F I AR ERS - — B BHEEREV b & A SRR Er R - - H
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ST IR R  RE AR - WEAITRIE B - R
%~ B EURIRA - CURATSN  FIGEMIRIAES - HLbeRdss « RIEMFH I
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2021426 H 10 H T8I & @ " s kB S R e E B R m i =
( Gesetz zur Stirkung des Verbraucherschutzes im Wettbewerbs- und Gewerberecht) -
T T ARIEE R IETE o (Gesetz gegen den unlauteren Wettbewerb, UWG ) #1TEIE »
AEFR20224E5 28 HillffafT » Hh—7EZANR2008F A ETA IR BB " NER BITR
6% 1 (Directive 2005/29/EC") HJMHAZFFTS 18— » SEXRIEE B HEH2019

Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005
concerning unfair business-to-consumer commercial practices in the internal market and
amending Council Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC
of the European Parliament and of the Council and Regulation (EC) No 2006/2004
of the European Parliament and of the Council ( ‘Unfair Commercial Practices
Directive’ ) . TAMZHFA " AATFHETASL, -

POomES . TERARER ST AN S SEERRERF Lk E DU § R
deyienta, o AFRHFR  FISEE2H 0 75 (2010) -
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R T B TEB A BB S RS (R TEAIES
Omnibus Directive ) 7EHARR Ul R EE" » 385 FEHT 7 S BEA 10N 22 (R e
&0 BEEEBR TR LIRSS —EEE - LERB2CHEIR R 5 K i 5 & a5
HIML » BRI S Z By - BRI B S RS PR R R FEBE - 1T » FEERIAE
EHRAEY » bR TR GRS IMBRUE EIT R Z A - T [ T R R B SRR
(§ 9IIUWG) *» LIREENEEFR (§ 5c UWG) "2 T BEEKITH |
(weitverbreiteter VerstoB) * » 154y E A S 4HA% DU FS14E (§ 19 UWG) *» DIfE
BRCBILEFT R - BRIEEINEEREEE - SR ERFNILER—X
TN EE GRS -

MAEEREHE L ERWEBE » (R KRB APHEB R A8 5 B s Fr s 3%
(y— g M - FEHERARER IR - DU R 1T R EHIRE - HEBRT « T
J11784 (influencer marketing ) HURUREER 1 ~ " AEMHEF (ranking) ZEIETR , ~

3

Directive (EU) 2019/2161 of the European Parliament and of the Council of 27

November 2019 amending Council Directive 93/13/EEC and Directives 98/6/EC,

2005/29/EC and 2011/83/EU of the European Parliament and of the Council as regards

the better enforcement and modernisation of Union consumer protection rules.

Article 7 of Directive 2019/2161.

P ad  RAFRAM%K (Directive 93/13/EEC) ~ 44427454 (Directive 98/6/
EC) ~ 7% X % 4T A4 4 (Directive 2005/29/EC ) B ¥ % ## #1464 (Directive
2011/83/EU) -

¢ ELREHITA  HEEFTURREASS6HUEFBEMTAREREBER
AR BRRARLERRET R HATAI L F1laltks & - B3l aste - 2R
LR A RIEBUE R QRS - A2k b BB R B E AR A R - R
LA BER REZERAANTEBUWGHEIE F2EME BT UEHR ° Vel
Ansgar Ohly, ,,Die ab 28.5.2022 geltenden Anderungen des UWG in Uberlick “, GRUR
2022,769 (2022) .

7 &3 §8§31L4alS.1,51,5a 31

ke S T H LR AHMRA L (Verordnung (EU) 2017/2394 des

Europédischen Parlaments und des Rates vom 12. Dezember 2017 iiber die

Zusammenarbeit zwischen den fiir die Durchsetzung der Verbraucherschutzgesetze

zustindigen nationalen Behdrden und zur Aufhebung der Verordnung (EG) Nr.

2006/2004 ) %34k H3%Bak i TREERITA L (weitverbreiteter VerstoB ) &9 5

KBS R CEAR LR =@ BERAR LN ARERFTAH ™ TR EERE

J& % 44T % 5 (weitverbreiteter VerstoB mit Unions-Dimension ) * 4% % 34% % 478 °

A RIERETAZVGE=Z s BRAHEZHBNTA -

Bjorn Kalbfus, ,,Umwélzungen in Wettbewerbsrecht: Kommen jetzt Massenverfahren

und Bussgelder? “, CCZ 2022, 104-105 (2022) .

O EAY  AEE2008F B ERCRAMIT c SR HEW - A

X2 0 117-118 °
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"RAFEFHE (Bewertung) HEME, ~ TEEHEAE (dual quality) $HERIE, ~ TE
BHEH B FEEER (hartndckige Ansprache) ZE1E | 5% o PREXFFEERZAN > HERETIRE
RRGEWIRE - BIGE PRS- IRRT » SRS DI AR B R AT
o RERARBENERAE T LIRE - ERENLSRENANATERE - —H
ek BB - WSTR[ BRI - BRI RS - BERPARL
mZzEd (LUNEHE TP ) ) PR2022FERAMML T WA TSR BOR I E )
Ko P BRBIE T T R RS - (0 — 0 B R At BRI
BB IEA BB BB B RN P F R - B ER R E B WA EO R
4 MOGEARIIEHRINRR - IERESHERZE R -

— - BFliEmRLHE ik

HBEEHIRANIEB RN ILEB VRNUE - HANRZAEER ST RIE M - IR
ELE FE R AT 2 B E R - FFEZERE - M IREIEEET R - EiEE
BEENEREE T T EFEIGH AL, (wettbewerbliche Autonomie) ~ JHEFEY
FRERRE | (Entscheidungsgrundlage ) B T HiEi@#E ,  (Entscheidungsprozess )
FOFIE ~ DI & T BEE iR - Hh o TIBENE ERE
( Selbstbestimmung des Verbrauchers ) /&5 FHVEEZRY » N THENEERENIT
Fy » AN E B S SRS - IR ALV FTR  (REHE TRE - INEAE
B A AT e E AT TRy TEGAIDIRE . (Schiedsrichterfunktion) (2 -
HARE A AN E ST HE R 2 FER AR (EIEMERY &R - S & s gE
e BRI FUCERE R - (ET R s RS fEB A EAL B IEREL
T IHBEEEITR BN 8 R EEERER RO A AR - BRI E(E
& AR AN T T LAERE - HIANEE I RERY 2 ~ ERYEHEEEFSE  fE
Forsimm B RGP L BT RYEZE - KRR 5 KRS - BB S R > H
HENAIERENE - MOBHFBREEMEBEE A EENNEL - KEEESL T - fif5E
AR EAEEHE - HEEEEFHAVEIR - R EE o (HEZAVEHN - thed s & HREEL -
EANEREMET - BENENEHREP R A EAEER - Rl g aE -

" Franz Hofmann, ,,Lauterkeitsrechtliche Haftung von Online-Plattformen — Die

neuen Transparenzvorgaben im UWG 2022 im Kontext lauterkeitsrechtlicher
Plattformregulierung “, GRUR 2022, 780f.

aFE o B edF ek a & E 0 138-153 (2022) o

Axel Beater, Unlauterer Wettbewerb, Aufl. Mohr Siebeck, § 14 Rn. 1084-1086
(2011) .
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TEBNLASTE B S AT REAFIR HR/ IMESERY B e+ 5 anyFeft - w DRSS H s
BrHESERE AR A P e 22 RIS T DU T 50 Fro a1k - (KIt - 18
ARERAEES TS | (digitale Okonomie ) HIBHHE R B ELE " -

(—) HEHITH
1LEEIITHCER

s (influencer ) EHEAEMTAEHEES L RES 2 BB FH B HIEGS ~ it & FI5L 5

WEZAD  HEEGRBEECHACHAEEREE - HERRHREN - SRR -

H AR B 15 FH A 3R R o s b ) B RE (followers) '© o [RIIL » 228717
B (R TR EEETTEE L B Tk REE R EMTTRY L, ) o B T RIRERR L AL
FEHERT N ZEEENEAR  BZEBERELNER - HRTHEEENS - X
FRE IR S DA SRR R R E R B TREBEERE , (social
media ) B FEERIHTESEEN IR EMAVERERE S - #94L (internet celebrity )
G (stan) BYHERY - S RIESERRN - FELREET A4 ~ W0d B R K
BB SRS I A B RS » DB e [ o 3 B 5 5 5 T P BB B TR
TRIE - 1558 Le s BE 1S DA R H B 58 3R B S ERE 5 i v = A AT Y
R EEEN o BEAREAVE B T AR B B P o B i - i A S
—MEES o 1M HE R 8 LB e B O A S s L SR S Y B
T B TRE E N EER 51T -

TR — MR R TR (native advertising) FY R AZEEEY - 410
Karl-Nikolaus Peifer, ,,Die neue Transparenzreglen im UWG ( Bewertungen, Rankings
und Influencer) “, GRUR, 1453, 1454 (2021) .

Joch Glockner, ,,Lauterkeitsrechtliche Schranken fiir Influencer in sozialen Medien °,

NJW,S. 3427 (2021) .

Christian Alexander, ,,Transparenz beim Influencer-Marketing — BGH-Rechtsprechung

und UWG-Neuregelungen “, ZUM, S. 77 (2022) .

Peter J. Fries, Influencer-Marketing: Informationspflichten bei Werbung durch

Meinungsfiihrer in Social Media, S. 5f (2019 )

B 0 TR B RARMBI R ES  REBEROBENITY,  REEZRR &

3748 > 37 (2012) -

VoamEeE . THENMTHT R MO EERT, > EHESRE $3878 0 170
(2020) -

D BABEREXFRBETHEARIANLENXERS  REARBOAEENEE
P EMEEFRAUAAMAKHEET L A HERaCEMBREN—RES
BN RAERESZ ARG ESLEN "HHL, 2 T/E,  TEHH  R&EZ
BHEENEEE  HBF CEZEF Y TATRHEHEBELSZEARREE
AR HEF - F28F F3M 0 58-59 (2010) -
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Facebook IVENREE R  ALFEAL T » B N2 E - 0867+ (blogs)
YouTube - Facebook ~ Instagram ~ TwitterZ5 it FEI5EHS - BB E ST LA E - DL
WA BRYHLLEIE M - i TREREURE S ) (verdeckte Werbung) ~ T AN
#1785 . (Schleichwerbung) 5 " {851k EE 4 | (getarnete Werbung ) gt » Hil
By aufs « FHFASIRIRIEE G - HEESREENES - SuEEEiiHgE e+
S T W P B R R B AT ™ RIS O 00 7 g
T - B BREERNSN - Rif > UWGIERIETIIEE BT » S5 2 56
TR ENRR - SR EFIEE TLUESGRIPUE -
2B IATREBTE

s BB FE N AP Ry B 3 R R A —J5 T Ry L i 5 % A B0 )
FTHUBT - Ui - RO A AR IR E ORI - BB PRI EETR
RIS B RRIsE ORI E « Kt - 2 BB DIREME PR R B E N » HERHE
R BRI TH E S E RES B I T LRGSR - AT S T HE L M
& MR IEBEREG R EAEA - HE RIS - RN TR BTk
& WRHATRES Ry "5 T 1 (geschiftliche Handlung) (JRE#EERy " RaETT
Ry 1 ) ZFGE » A IEBEFPI IR ZEFR2MRER 12 E - KRBT RREENREC
B HAM RN A B — YT Ry » W B < S E BT T E H A LR
2% , (unmittelbar und objektiv zusammenhéngen) - FHERRNEE - 27 T HEMY
(unmittelbar ) WYEEH: » IEFE B EERESC EE A - R B8 REOICEHE

NOXEM/E TREASRE) SR REEE S Bl 6771

*  Sabine Lettman, »Schleichwerbung durch Influencer Marketing — Das Erscheinungsbild
der Influencer “, GRUR, S. 1210 (2018) . tHEAF & F#H LN EBMEE S E R F
Rk iR SO A LET R AN BEMNR GRE > ARE - L
BExIHENESLS  HRASREESMLY bR Ek - 20 (89) 2ERFI39ER
SER (89) NEFHEVITHRATE - M hBEEWRAA A2 EFHE
[ROSF G F HI2S/A AT HHYEREREEHAERAORNE P T2 FHB X
FTéRHhd PREER THBEL B TREL XHEES  XARFHNERBRZE
N4 RS F o MR R REERE B 91545 oA Ba o B oA 8 08 8 5
MREEETEEZRLENEE ©

Bk g TRERXBLENRFET AN BRI S  BERERF L
BHEBEAFRGERRZLBERE,, 1» AR H5EE & RISEHRFH
RN R G RS @ U E - 278-279 (2011) -

HRaEH THEFwik, o NTFRGEZIEERARLI (=) —FFAKEH=
Twitk o AFRHEB GBFE R RIRE 0 428 (2004) -

2 LB ARERHFTHIES (Directive 200529/EC) %745 258 B4 — %228k -

Alexander, a.a.0. (Fn.16) , S. 78.
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% o HNERFTHEN G2 - REBRE R - T ATRE LR T RN E S48 (E LS
ALY T BB R ARG > B — B AR 2005 E B RN 8 R ST e & 526 dik
HELEAAAE - B EROF T iEonvigis - Mol REBGUINDIE - 1€ - 225
TR LA FIA B C B M SE R AL S Gl ~ R B R R 0y — U T Ry - HE
TR ~ Be sl < ~ B ps L BIR B B HETT - B ERE HEE
RIBEE - O WO E R S TR S - R ST -

QRIS T HBS - RS EHE - MIERL ST RILEREME" Kt &
HEMIEEHEE - HHERE R TIINE SRR - 2 a5 TE - AIZAE
(1B SE 2550 1 IR 2 A Hy FI i - M@ e fE 2 B IS - FHElpn G < s 5
RSN - B S1T R - 1M - HER M ARERSRa S HIE - BIEEETR
25 R ArAEHZ AR - AIEEURAYTE K o KL - EERAS =ik be
( Bundesgerichtshof, BGH ) B2 fEInstagram (1G) FAYABARE S » 25 TE
HEE SEEORE - B GITR o (08 FUS o B kR s 8 A
FEHEE - AHASCHRYATREEE Ry THINE S EME - REER - RICEHE
F AN B RS AT AT RS A Sy T 0™ AR RS TR AT T ot e i e LA BT
BEmEREIE -
3B CEFEEN
(1) FEEHEZEE

bR T BB ST RIRELZIN - IRUWGE Safffii4rd - BAHE —EMIRG3EHE
HMARIEE » A BAEERZ ST - BFEIEMEENCE N 2EERRZGTT
AREHER » TREE HMFEEEA: - B kb 5 R R R B2 28 501 T e N LARE
SREE s A SR B A S S B -t R B S I R SRR - A
eI AL S SEEG AR LTINS AR B - RN MABR L ETE - I
b+ EEFRLIUWGHI: (B2 ) HIE B E R - B RS TR

27

BT-Drucks. 19/27873, 32.

Alexander, a.a.0. (Fn.16) , S. 83.

Dirk Bruhn, in:Wolfgang Gloy/Michael Loschelder/Rolf Danckwerts ( Hrsg.) ,
Handbuch des Wettbewerbsrechts, 5. Aufl., 2019, § 59a Rn 31, 32.

Alexander, a.a.0. (Fn.16) , S. 79.

BGH MMR 2021, 875 — Influencer I, Rn. 35.

BT-Drucks., 19/27873, 32.

Peifer, a.a.0. (Fn.14) , S. 1459.

BT-Drucks. 19/27873, 75.

Anhang 11 (als Information getarnte Werbung) zu § 3 III UWG: ,der
vom Unternehmer finanzierte Einsatz redaktioneller Inhalte zu Zwecken der
Verkaufsforderung, ohne dass sich dieser Zusammenhang aus dem Inhalt oder aus der Art

28
29

30
31
32
33
34
35
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PR G2 Bk 30 BT RIS SRR &3 S
HEFHEZHIY ) (zu Zwecken der Verkaufsforderung ) ERK - {HEE R A ZLE M iRIHT
IS DA e S R s o 5+ BIVRTHEI TR 2 IR 17 A © [RIIL » (PBRRE
{ELHS R 2R Ry P 24 T SRV T HL A s HA P UG Y B ra S (R B H B3 - B ARLRY
i@ﬁﬁ37 R
(2) et N HSEHE

TRBIAN IS F IR Sali SR 4TEMUE ¢+ T BEAC ST e L P2 H AU SERA I DU
HZR - Mtk HAVRE B RS S 1S - EAE AP R e DU GE T B i
ARG S L RES > HATRMERAILE © 5 AT R FsE - (HHR
FR e A T R B s AR G (T < HUS B o - DR FEAERGSE H By - HUS
S EFHA R HEE - (BT R ALTRESBWIHLRIUG % - BIRAERERR « ) gb—#7
WRUER R BB et — T2, (safe harbor) » R EH Ty s SEHERE AR A
MARGE TS I BRI % - BN R LR EHN” - LR R H
g H B R O AR - (Rl ] B Rk AR A E Al e B - B2 -
S EHIS TN R AT 2 R E B LR o Kk - RIE A R
FRBE R E SRR AT R - WA R H CHENRIITER - B EE S - 8 A
R

ANt AR EE AR E - SN LSRR - m BB it
TEIR R Rt A BE AR - FTLUBCCER A " #HEE 1 (vermuten) J5a( > A B8 HE
IR - A0 - SR ER TG SIS (Kaufquittung) Bz 34 R B RERE S

der optischen oder akustischen Darstellung eindeutig ergibt;

** BGH MMR 2021, 875, Rn. 77.

" Bruhn, a.2.0. (Fn.29) , § 59 Rn. 20.

* 8§ 52 1V UWG: ,Unlauter handelt auch, wer den kommerziellen Zweck einer
geschéftlichen Handlung nicht kenntlich macht, sofern sich dieser nicht unmittelbar aus
den Umsténden ergibt, und das Nichtkenntlichmachen geeignet ist, den Verbraucher oder
sonstigen Marktteilnehmer zu einer geschéftlichen Entscheidung zu veranlassen, die
er andernfalls nicht getroffen hatte. Ein kommerzieller Zweck liegt bei einer Handlung
zugunsten eines fremden Unternehmens nicht vor, wenn der Handelnde kein Entgelt oder
keine dhnliche Gegenleistung fiir die Handlung von dem fremden Unternehmen erhilt
oder sich versprechen ldsst. Der Erhalt oder das Versprechen einer Gegenleistung wird
vermutet, es sei denn der Handelnde macht glaubhaft, dass er eine solche nicht erhalten
hat. “

¥ BT-Drucks. 19/27873, 34.

* Alexander, a.2.0. (Fn.16) , S. 84.

‘' Ohly, a.a.0. (Fn.6) , S. 766.

VO eRFEHYEHF AR RENA R B R T RO E &R E R I0RIF
# o BT At 2 -
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> ISR DT AR EZE (eidesstattliche Versicherung ) £t 2™* o

VERBRSEATEHERLE - WIS BRI S T eraindTE - BIBHERE - BREEE
Yz T HAWFEBEGST »  (dhnliche Gegenleistung ) -+ HIIEfG IS ~ S SEFTE XL E
bt FHELFTBE FBURG # ~ #riEi2 ik (Pressereise) ~ @xfif (ANMRAHBEAIERZHE) 2
i (Stellung von Ausriistung ) BfRIFEGER i HUS & AR UL (Kosteniibernahmen ) 5
% BHE A SR NEE AR O E R - (H2 - HEEHELEAECH
WA » ARl RN IR A IS ERGN - AAEE - #
e AR H RS2 5 RS - HEERZAE A (REA) ke R—#
FAM RS AR - (AR - HERHEIE S AR » BIRgwiAY -

R RIER RO WSO " B EE: | (tap tag) * o SETSHERCRE RS TR
BERER - BEAERERE - G R ESEERER - BRSO 6 R
A THREEEAY ) BT EESER  TE - AR ERIE Y - A E R R A SRS R
B RNHERZ ST ZMSUUE Bt e E iR m e s Eha R
WEGEERE S - 250 LEE A BoEAGRSERGE - BIBS 2 EE 58 A (S
ERGEEIEEI N - MEEESThRAEERER 7 BIRIEsE AR
RGAT R F87E » WALLEFHG IS R U2 - PUE MRV EZHEEMA BN EH O HE
HOWE > BBERE - EENEERE A TR AR EAHANT (BB
BESCHPASEC SRR SR MR ARAS A ~ SRR HEL - IMBERE R Fy 2 B R 2
HEGZEEITRY - 2R RS2 F IR M RS - BIE R L R LIS %
SEERROBEE" o T FLS B th T AR LT B U S | M S S T R T IR R A B L e
BRIEIAYREERITR - Nl RSN BENE A EARLEF - 21
WRT [F TR

s EHE R BSOS CEICE Y FE RGN RIS E B E G F
M EESERYAS B T Ry » AR FHIGHY T BRERAEEEY: | JHS 2 M = SRy P i i Bt SR 2R
IGHENE » SR M S 2 11T HS0 2 IR T L (S A Sy e o e’

“ BT-Drucks. 19/27873, 35.

BT-Drucks. 19/27873, 34f.
POOBRBTRACEE 2 AR A REE, AR

* KG Berlin, GRUR-Prax, 2019, 69.

OLG Brunschweig, BeckRS 2020, S. 8522.

LG Koblenz, 08.04.2020 - 1 HK O 45/17.

Martin Gerecke, ,,Die rechtliche Behandlung des Influencer Marketings — unveréndert
unbefriedigend “ GWR, S. 44 (2021) .

Alexander, a.a.0. (Fn.17) , S. 79.

Daniel Timmermann/Bianca Berndt, ,,Werbekennzeichnungspflicht von Influencer-

44

47
48
49

50
51
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PR G2 Bk 30 BT RIS SRR &3 S

B2 - B ARl AR S B T 2 S i B Bt R 2 B R - mILIRF &
fetEMFERIT TR 2RI " #feifr s | (Gesamtabwigung) KUYk » mATRAEZ
RARIR T~ SO SERGHRS TR R R R SRR T E - N0E EERE A
e AN IR A A B - KRG T EELRE ,  (werblicher Uberschuss) LUK AH
PR AL 5 B SR SR B RE R R S B T 7 - B T AN N BB B e R s
PEREP > KIS AR IGHIRG 21855 (Instagram shopping accounts ) BEHEAEE
IRf > FEREE 5 MU ITSCZ M P AR e 5 5 AR BB A e L i - I RTRE
FoAEERE - SUR B SR PR E R Sl - A0R A B Fr L AASEC -
Tl BE 1% RIS S SR e ot S PRI, - Bl s 22 HR SRR SN E T 75 DA
RS, - IR - (B EAE S TR  tharEiE BN

(3) et H CHEHE

R R T HOAMRR B R ST R - S EGHRE 7 H ORI SRR ~ 557
R EEAAIIAES - BB EMREEEN - RERMEEESIEE - DIKE [E SR
A o WAHERRRGSE H B ZBEE - KL - kAR T I AR AR - NIGRESE - thn]
RERIELA B B B bk P 2% (imagepflege) - I Ry e (et H OV
i o NHEATETHH ORI ~ s [EREEH Maem B mEaR&EECES
{EUE R AR ] L 2™ « BRI - (E R (S 1 B SIS R ST R » WA LUH
SRS E B e P S ek ol -

{EA IR R Sa bR AR H2KE - Ak T EMAFREZHE - LZ2itE
CHRE SR RS - WAEREREN - SRS - BB R RE
B EE R AN EE M R PR - i EARIERUTATAAHE - (B2 - 0528515
FHRE o F e xE BE A B T A R 1 B U R AL IR S o A EER LY UW GHIARH -
IMTE R e A HE ] TR 2R Sa i SR AR 2 FIRYSCER - T FERL rIRERVARS M S 8CRET T
B ERAIE - EER AR > HREAE R B R E b e i L LAY S TR
TREBET R H AL - AR IIURB - (HFHERE S ISR - A5 A1
HHNY - AR RN -
4R

Kommunikation “, WRP, S. 1001 (2020) .

> BGH MMR 2021, 875, Rn. 57.

> Jochen Glockner, ,,Lauterkeitsrechtliche Schranken fiir Influencer in sozialen Medien “,
NJW 2001, 3427, 3429. Alexander, a.a.0. (Fn.17) , S. 80f.

* BGH MMR 2021, 875, Rn. 37ff. Alexander, a.a.0. (Fn.17) , S.78.

> Alexander, a.a.0. (Fn.17) , S. 78.

Peifer, a.a.0. (Fn.14) , S. 1460.

Ohly, a.a.0. (Fn.6) , S. 766.
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oK E R DARG 6 H I EEHEaS A Rl 5 20 - 180T » KRB S AR - BIIA]RE
T ESRENYEE | (wegen Irrefiihrung iiber die Tarnung) Ti#ZEIE ( § 5a UWG) ™ »
AR R HMTS2mnE s & s K » 58 BAERIEEE - BIR¥
HOEE UKL - B AR REY) T LRI - DU S AR R EE AN - BEHE

"5—HR , (auf den ersten Blick ) Ht A4 HEH - AIRZ LIS (FlieBtext)
Ty ML AN —AREI SRR R Mt - RIIREE -

AU - B P20 B e 5 » JERF T SREAEA ,  (hashtag) ©
JABHEEAERA " #ad | B " #sponsored ; - Wi A SR P AR ER B DUEE L HE 2R BEARA - DA
fifi B A T LS SR B BT - B RAESURA DR - RIFE—SEHIAS i R
ERNEHIERIAES » 40 " #Ambassador ; ~ " #Partner ; ~ "#Spon, ~ T#sp, o

"#paid; -+ "#commercial ; ~ T#PR, %% HIFEMEMEGEAT - N
BERR R DR #ad ) DUR/REE ST » BRLABESC T #sponsored by ; ~ #powered
by o T FEFESCAER - BIRIERE 9 S0 T USR-S N e EE

M #werbung | 5% " #anzeige | Sl AR o

Bt s B 2 R R B H B 3 - ANIHBREE TR MERSAIRY - AIRERE R R B ASAIAR
TRENRET  HEN SR S IR S RS EE - S H BRI
GRS A ARG ST DAERY » B KA il 2 AUk B BB 0 — 4 - 7
DifsE - IR BA RS AT AE T DR -

SO MR SOBRES 1B 65K HLE » BRAE T #¢ i , (Online-
Marktplatz) (#1Amazon Marketplace, eBaysiflil A3 7 H#E H L #EEg R ) (UL rEhn

% Hans-Jiirgen Ahrens, ,,Influencer Marketing — Regulierungsrahmen und Konsequenzen

seiner Anwendung (Teil 1) “, GRUR 2018, 1211, 1213.

Alexander, a.a.0. (Fn.17) , S. 84.

BGH MMR 2021, 875, Rn. 81.

O EARE XA AR AR 0 R T AR - b — @ e
E—MBE ~ BT RIEA EAEE) — AT

> OLG Celle WRP 2017, S. 1236.

®  Thomas Fuchs/Caroline Hahn, ,,Erkennbarkeit und Kennzeichnung von Werbung im

Internet - Rechtliche Einordnung und Vorschlige fiir Werbefragen in sozialen Medien

MMR, S. 503, 506 (2016) .

OLG Celle, GRUR 2017, 1158.

* BGH GRUR 2014, 849 (Good-NewsII) .

" Bruhn, a.a.0. (Fn.29) , § 59 Rn. 20.

BGH, a.a.0. (Fn.31) , Rn. 92.

BGH, a.a.0. (Fn.31) ,Rn. 90.

59
60

64

67
68
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NV GZEEGHIE 30 R REELRTHE AT b & im S
BN - IR EE TR OB RE T R Bl B R
BHEME - HARIGE » DU IRERIT R - IL—FUERIEET - 1
R EAFES (Transparenzpflichten ) 13 FHETIAURER » Ib—FE L& iR B 178
[HEAHRR + B2 EE L E O AR E M SCR A B RGSE HI P R E B S AR
B FIRRRELAR E TS EE TSRS, (Organisationspflichten) - P LUK
AR - (HARICE ARG - SR (BRE) SB228 - BINHEBIE R
B R ERER S NER TR -
S RPN ERRHE R

R EIITHE S WREEMREERERE - AIHERE R
( Telemediengesetz, TMG ) ~ BEEEEFIETI#) (Rundfunkstaatsvertrag, RStV ) ~ K5
BEE i E (Medienstaatsvertrags, MStV) WY@ » KIHEE SEUREARHIFE - M
SR AN IR TR (R B R A - BHBE B A ST RA#E < B - a8
UWGHi3affEs M85 HES CRIFHF , (Rechtsbruch) TEAUWG™ » HAETE
PR - SRR R ER ST ER IRERIRHE - Rl S i H H B B Hh i mry=
87 RN UWGEH3aff E A ™ - RAREBFHILEBIES % - IKUWGHIE]
BREE2IH » NAIBTE SN IEE R ST R » BN IEE R 1T R IERE
FEMSEAAERE (21§ S5a 1V UWG) Tk » i 2Ty - K5
EREREESERINERRE A EN S GEREENEEE - (EME BRI E
F3E S o (EE R I FUR SRR R SRR - HIIUWGHS Saff B2 5 Sh 60 # £
i’[”j77 o

69

§ 5b I Nr.6 UWG: bei Waren oder Dienstleistungen, die iiber einen Online-Marktplatz
angeboten werden, ,,die Information, ob es sich bei dem Anbieter der Waren oder
Dienstleistungen nach dessen eigener Erklarung gegeniiber dem Betreiber des Online-
Marktplatzes um einen Unternehmer handelt.

Peifer, a.a.0. (Fn.14) , S. 1459.

Anhang 22 (Irrefiihrung iiber Unternehmereigenschaft) zu § 3 III UWG : ,die
unwahre Angabe oder das Erwecken des unzutreffenden Eindrucks, der Unternehmer sei
Verbraucher oder nicht fiir Zwecke seines Geschifts, Handels, Gewerbes oder Berufs
tatig;

Abhrens, a.a.0. (Fn.58) , S. 1213.

7 BGH, MMR 2021, 886 — Influencer II.

™ Ohly, a.a.0. (Fn.6) ,S.763. BT-Drucks. 19/28783, S.32.

§ 1 Abs. 2 UWG: ,,Vorschriften zur Regelung besonderer Aspekte unlauterer
geschiftlicher Handlungen gehen bei der Beurteilung, ob eine unlautere geschaftliche
Handlung vorliegt, den Regelungen dieses Gesetzes vor.

Ohly, a.a.0. (Fn.6) , S. 764, 766. Alexander, a.a.0. (Fn.17) , S. 83.

BT-Drucks. 19/28783, S.31.

70
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75
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6. EMBEET

RIEHERL L E RS R (HERENNETER M LSS - aif
A L E A o 28 RN WIRNREER B TR - AER S AR E - 40
HAF R & T Ry (R - FEWTam Rt FITT R A » ISR E BN IEE R 51T RIHER
B R BB R R B - SRR
"R o (zu eigen machen) MECRKESE « (HZE » AR HGHMVEBIEITR -
U TN Y=Y (= A

(Z) ERdkF

Herr e s AT R Oz R L BR B R T AHE 983 5 (relative Hervorhebung )
(8§ 2INr7 UWG) - HEAEEME eSS OB E A B E 2R, » [F
o fEESAHEE Y e G E A EEV OB ER o [RIRFEE A ER v EE
A7 o MAEBALAS TR » #8550 [ SRR EnS (Vergleichsportal ) ELBCRy E RITTEE
BEE R GRINTE RE LIF - BNEERER  —EES T AR R
AT - DLRIREHFR o (KIBL - A PR sk SR SE R AH A SR Y S5 5 b — (RS

— R EE SR SR 2 B DR EIHE R - SR - B
WA B (B BER - ARSI B A e e SR R 2 n
Parh o BRPEF R R AR EE ARG - BUSRIBLE 2 80 & FIETRUAS SR - #R
HEEME @ #R A ATEIR R - KL - 5L T DIERsRy22R - e GIHE#HNE
DUE » 1558 5y Z B 2R EREEMIE BN A TFITRE - 1€ » BRI RER AR g T
RRFPAUAERE - 17 Pl DAEE -

TR A ) (Algorithmen) FUFEIR - MEBEE & — B & T
(black-box) » —ftFL R MEE R - AGMER " HIRIRE 5 (self-preferencing)
KIpt - AR B 2 ENEER > BIEFLEE » BFE L "THETES
(keyword-buying ) #i#i » Bl Kt —f1&E ( § 5a IV UWG) - @A EREEEE
NAERAIRTE - R EES AR R - DESBEE MR AR MESH

" Fries, a.a.0. (Fn.17) , S. 201f. £BFTCH " E 51 F 3 & 91 R348 E B A |

( Guides Concerning the Use of Endorsements and Testimonials in Advertising ) * 7~
HBBEXAREELF ARBERHZIMMA - See 16 C.FR. § 255.5 ex. 7.
M EBRHEH @e#ok > 7T 4 K Laura E. Bladow, ,,Worth the Click: Why Greater
FTC Enforcement Is Needed to Curtail Deceptive Practices in Influencer Marketing
59 William. & Mary Law Review 1123 (2018 ) .

Christina-Maria Leeb/Mark Maisch, ,,Social-Media-Stars und -Sternchen im rechtsfreien
Raum? “, ZUM, S. 31 (2019) .

79
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FERERE™ - MLl TSRS ) (link-farming) *ETTIE SIS (S ELARE - (KL
=R RS2 P EOE T B AR SRAHENE - DUR S B Sukny 8 SHk e B s 2 - 153
SRS E A RSN - TR - SRR ELEREE S REEMENE
F o IARERISE EEEAINE (§ Sal UWG) ¥ h4h » HEMHA " migiEes
( Priifzeichen ) DU Hpgh - (HARIBFHEZLETFE (zertifizierungsverfahren ) Fit LA
71 vt N M

TR SR B A AT R 2 B PSSR - B2 AR W LE A HE T jlerty 5 RN R R -
HOCRIEE R TS — T R & 2 i - K S e R
fE - RURERREIE SIS RS IR © 53— 71 - Wi RS =B nu st - (R Rysd s HA A
RS RGE AT E PSR - MO S IR N 2R G Y (R REHR S
DI R RS B IR A - IREE AR - R - SZTHEAE S - G
( Vergleichsplattformen ) ~ FH{EFZ (Bewertungsplattformen ) FIfE Frite - ¥t »
HIER S SOBREE2IE S AR BB Ik (ANLESE2) REYIRERE - 2KE
SR ER TRy T 2228, (Hauptparameter) Jz " EEISHHER | (relative
Gewichtung der Hauptparameter) - MZDIE$2HZ AT SRR ESRER L - £
AR SRR AT ESS - MAREEE2019E 52 518 S Hr BB EE228E » =ik
HURRHE ~ SRR AR E(E IR - BRILZAN - FEE B R sE T = - RSB
I AREREIAR - SR - RIS SRR RS - M -

HE - BIEEE AR RREZRES D TE2 Y DIk " RE2
%, (Nebenparameter) Fyfil NHHEEE - HIRNERE 5 5400 - MR LR S HEIRES

" Horst-Peter Gotting/Sven Hetmank, in: Karl-Heinz Fezer/Wolfgang Biischer/Eva ines

Obergfell (Hrsg.) , Lauterkeitsrecht: UWG, 3. Auf., 2016, § § 4 Nr. 4. Rn. 108.
Kohler, in:Kohler/Bornkamm/Feddersen, UWG, 40. Aufl., § 4 Rn. 431a (2022) . £
¥emetatagh R, 0 AR AR AT B KR EARE A BB TS KmER — &
4 3FME AmetatagH 0 BPR%E ©

OTHE RN RAGHE—ERMAFTELNAARTEANENEE R AT

BEMGAEGO AT > MR KL A » RIE @4 T AN ok iR & 4 sh

WL E > BRI F I EesnZX ABRESEFEISNEERE M

RAWFERBL -

Bruhn, a.a.0. (Fn.29) , § 59 Rn. 43.

** BGH, GRUR 2017, 1265.

 Wolfgang Biischer, in:Wolfgang Biischer (Hrsg.) , Gesetz gegen den unlauteren

Wettbewerb, § 5aRn.46 (2019) .

Hofmann, a.a.0. (Fnll) , S. 785.

Peifer, a.a.0. (Fn.14) , S. 1457.

BT-Drucks. 19/27873, 36.
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ANARERE ~ /2B AR B PRAIAT AT E - ATERE - Rl S EE AR E
L BWIER - 185 X E 2L ATRERS AR © DlAmazonfty TA9EEE ; (A9
Algorithm ) Rl » 522Gt e Pt HRE 2 BT « HERERRE - SR - B
SRR ~ FEALEEAE ~ (B  MPa s SLaHE ~ A E - AR HTEE) - 85
EERIEY - RIEER - BB « AEEENE ML - RS ~ LB T
AR S~ AR IR~ BIEEE P EEH B BEEE - 2EEhEE
28 S5 -

539k » UWGHREE3EREE3 M CRAE) S 11aKh » JREFEESOERER2IEE THITE -
HT BT TR TR E REER A IR - ST SRS R S N B A 1S
I - INCAZE LR - RIS R OR BN P B AL SRS R T R PP S i B o (B i o
SRS (UM B R E AR IR %) ¥ (R LR i e e
(IFRIBTE » HIRE S  fEEE A UWGEHA N EHEFFIE AR | » R HE%E
FiE A A BRI -

18 i {18 B E R E R T SR AR S A AR b - B HE B R R > I
REEHEN - AR EAREZEE O E RSk B s ErEE" DU
Pl s | S8 % > WGoogle™ » HHE/AMK "1 LIRS M, (Regulation

(EU) 2019/1150 on promoting fairness and transparency for business users of online

intermediation services ) 551208 B -

% Peifer, a.2.0. (Fn.14) , S. 1458.

Anhang 11a ( verdeckte Werbung in Suchergebnissen) zu § 3 IIl UWG: ,,die Anzeige

von Suchergebnissen aufgrund der Online-Suchanfrage eines Verbrauchers, ohne dass

etwaige bezahlte Werbung oder spezielle Zahlungen, die dazu dienen, ein héheres

Ranking der jeweiligen Waren oder Dienstleistungen im Rahmen der Suchergebnisse zu

erreichen, eindeutig offengelegt werden; “

Patrik Schmidt, ,,Neue Anforderungen fiir Online-Marktpldtze und

Bewertungsplattformen im Zivil- und Lauterkeitsrecht “, VuR, S. 134
(2022) .

Hofmann, a.a.0. (Fn.11) , S. 785.

BT-Drucks. 19/27873, 36.

Peifer, a.a.0. (Fn.14) , S. 1452

Article 5 II of Regulation (EU) 2019/1150: “Providers of online search engines shall

set out the main parameters, which individually or collectively are most significant in

determining ranking and the relative importance of those main parameters, by providing

an easily and publicly available description, drafted in plain and intelligible language,

on the online search engines of those providers. They shall keep that description up to

date.”

Henrike Weiden, “Neue Informationspflichten im Namen des Verbraucherschutzes™
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(=) EEE

"EIRR4THS . (word-of-mouth marketing) th/Z2BAIIEH FAVEF Gz — B
anAUARBS Y TEFE L (Bewertungen) (R LT FHE - SR TH B PUE < HEOR B HE ff
FYEZ T H - th— R REGERE A 5 SRR - ST B E RS H A A - AR
FE BB G EA I B R SR E - BT HAME B RIREE - E T RO

(peer effect) HUSZE T > R R BEAVZEIERE - HEE L - GHE LA L5
8 BZEMRPERAEN - EIUSIER ROsi 5 AT - (e S AR nTEE Sk
2 - FHERIEA LR EEENEERE - FRFER RN E Sty E S A

MERTH B ERHE B A E AR R8I - (B0 - HErEER - R Rims - &
DREWAE TR - I EA —ERRIEE (Authentizitdt) - RI{EVHE RFGEE
priE RS > GRPCENTER - FEIERS T - B THRHES D E T KE - 0
REFRRFRUHEE - B1A0 - BEEIETRE A RHE - BB AN - MERAFIRHE - B CRHE
FE - AIEE TR ARZEHE o TAERRS TS - BRI E R E EREE R
LISh - sErTReS TERBE T A, (clickworker) B¢ " #23 AR5 ;  (bot-programme) %
JiE o SERHERI P AR PSRRI - B AR T —— R iE A HER HE
M EAKERA -

TEFTRMET 2 AT - B LIS e’ st BE R T LR
B BBIEGEREREH AR ZE S AREE BB S REEN” > B
AFHER B 2 R E B3N - ARHARE ™ - B B H E LR AR
REMEEE TRy - RERHE Z 1 2 75 ELAY B ] SIS R bt By B AN, - i
UWGEE SIS AR 3 TE M E B2 1 B AT A B SHELLERF S B B2 BRI
BRSSO NG IE " - B FURIS I P ER T Ly pRRE

NJW,S. 2234 (2021) .

Peifer, a.a.0. (Fn.14) , S. 1455.

OLG Frankfurt a.M., GRUR-RR 2020, 87.

OLG Frankfurt a.M., GRUR-RS 2018, 40460.

BGH, GRUR 2018, S. 636.

Peifer, a.a.0. (Fn.14) , S. 1455.

§ 5b Il UWG: ,,Macht ein Unternehmer Bewertungen zugénglich, die Verbraucher im
Hinblick auf Waren oder Dienstleistungen vorgenommen haben, so gelten als wesentlich
Informationen dariiber, ob und wie der Unternehmer sicherstellt, dass die veroffentlichten
Bewertungen von solchen Verbrauchern stammen, die die Waren oder Dienstleistungen
tatsichlich genutzt oder erworben haben. “

BT-Drucks. 19/27873, 37.
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ME' R H A FEN AN A BB RS - KR T R AT
(Garantiestellung) "™ - #UHSISREE ST A BHRHERE » AIHEHL T2, (ob) 4%
BHIEM A EM - DU "0, (wie) SREUHEME R AHIER Rl & e R 35 -
He—HE > IRHE A~ iR B EEHERLS EE - B REH - RLEsHRLHESE
LA BEEFHEABHRT - 2SS e R E T - FORRIGE R e - HIHL
At B AR S - AHLEETE R e B A ECHE Y - &%
Uy R et e - BIAN SRR RS FR H R S R AL T B A HUREE - DUR AR
e SRR PR 7 R (IEmeam) AR ARaEs (Am) FHEk
MHIERATES - SRARTEEARRIAE - REEFRT S BERE BN S - SRR A EAE
1T 58 TE AP B BBl » FEHBUENAARTE - i BT S H T SRR 385 - i
£ 2% PUR A R O 3% R 2 Ty Bl A A A2 4R » TR — i b A e '
Bt - TR R R BT ARR B AR < FHERVE RS EIRRESCR - HE AR - H Ak
REEFHE - WA SR (R3E8EE) RHE - SN E IR L8
(T by BHE - WA B B AARES T - R AR -
FAEUWGHHfF (RAE) hEEINEE 7 _HEH A & & RERNEE
EANE - W (BT 2308 R LA R M S BT o T
(Behauptung ) {HEHFHERHEFE ARG IS - BRI - RS EHNE
EHNHETRHEC R - FREL T TR, o PlE R R E L E AR - (2
L5 P R B WIS IR 2 1A RISt o et - VBT
BREEUR B JDIRRER - 1EERERBAS SR 1L 2085 FERRS VI RAARF BT ME
BRI - o RARER30%E Fia i - QA F6EE - Ry - nJREZANIEISE Sa ki B 24
RHGEFTHIER " o (HE SRR i - UG HERE - BT OER

103

Ohly, a.a.0. (Fn.6) , S. 767.

Hofmann, a.a.0. (Fn.11) , S. 782.

BT-Drucks. 19/27873, 37.

Weiden, a.a.0. (Fn.95) , S. 2234.

Ohly, a.a.0. (Fn.6) , S. 767.

Schmidt, a.a.0. (Fn.90) , S. 136.

Anhang 23b (Irrefithrung iiber die Echtheit von Verbraucherbewertungen) zu §
3 1II UWG: ,,die Behauptung, dass Bewertungen einer Ware oder Dienstleistung von
solchen Verbrauchern stammen, die diese Ware oder Dienstleistung tatsdchlich erworben
oder genutzt haben, ohne dass angemessene und verhdltnismafige Mallnahmen zur
Uberpriifung ergriffen wurden, ob die Bewertungen tatsichlich von solchen Verbrauchern
stammen;

Hofmann, a.a.0. (Fn.11) , S. 784.

Peifer, a.a.0. (Fn.14) , S. 1456. Schmidt, a.a.0. (Fn.90) , S. 137.
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PR G2 Bk 30 BT RIS SRR &3 S
Tyt AT AR 9955 (Schwachstelle) AR - WA R TR -

B (SRAAER) SE23cms RIS | AR e S MRS ZERE - DU AL BRI
b Ry (ke 815 H A b v e AHE B AE RS (Empfehlungen) o 7E17 - BEEEMEHIABE
SPELIMIRR A RT - SRS A T EEE, (likes) - FEAEZHE'" - Hit - FHERA
ERERETEHRNNEH LA A ZREN - A RETAMNEETE - H5D
HEFRIRER R I H BIMERE - 2EURCE AL - NEGER - SRS HIRE - JY
ARESGEBAGET " « Jhb - I RISRINE - N EF RS LR - SUR kR
1y EHEHE (getarnte Selbstbewertung) » EEMEREEN - DURFRMNEIGIHE
Frke HEFHE - NHARATRER A NEEMZEE - [EHEREHZE - ]
BHRAEA - (HAER T A B R BRI - A LARIZIUW GEE S 166 B 2 Sa bkl
}Eﬁllg R

(M) 8ERE

FEMINTERZEF — ~ (HEEANEE RABAR R R  EAN R e
SRAES T - AR " ®#EEME ) (Doppelqualitit von Waren, Dual Quality ) fJfi]
R o BN PR S RTSRAC TN ] > DASUR BRAE FE BRI B R 58 - AR K
—kk - RIe]REREEARENH R - Ryl S e i T R B BRI B LA E - ASH
SEAR P B s R by 5 [ — R R — R R SO S SRR 3 T A 2
WERT - GRE R AL L SR O AR - (HLIMHRIR A A EA A & BRI R S 4
ER SRR AT » BT HEFBRCHEYE - PERR™ - it #E - 17

"> BT-Drucks. 19/27873, 37.

Hofmann, a.a.0. (Fn.11) , S. 785.

Anhang 23c ( gefilschte Verbraucherbewertungen) zu § 3 III UWG: ,,die
Ubermittlung oder Beauftragung gefilschter Bewertungen oder Empfehlungen von
Verbrauchern sowie die falsche Darstellung von Bewertungen oder Empfehlungen von
Verbrauchern in sozialen Medien zu Zwecken der Verkaufsforderung; *

Schmidt, a.a.0. (Fn.90) , S. 138. Hofmann, a.a.0. (Fn.11) , S. 784

Schmidt, a.2.0. (Fn.90) , S. 138.

Ohly, a.a.0. (Fn.6) , S. 767f.

Peifer, a.a.0. (Fn.14) , S. 1456.

Jorg Rosenow/ Cynthia Staiger, ,,Entstehungsgeschichte, Zweck und wesentlicher
Inhalt des Gesetzes zur Stirkung des Verbraucherschutzes im Wettbewerbs- und
Gewerberecht “, GRUR, S. 776 (2022) .

§ 5 I S.2 UWG: ,.,Eine geschiftliche Handlung ist auch irrefiihrend, wenn 2. mit
ihr eine Ware in einem Mitgliedstaat der Européischen Union als identisch mit einer in
anderen Mitgliedstaaten der Europdischen Union auf dem Markt bereitgestellten Ware
vermarktet wird, obwohl sich diese Waren in ihrer Zusammensetzung oder in ihren
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Rt A < VR fabamEs - DURFENEEIIEIE o KIL - YEFIARES R R
FAEFF Bz B AEANE BB E TR » i HEE I R [El R v E A R s a7 DA
BETT R « R » DERER S R BRI - HEEEEN S » 2 ] DU
G HFE NG - BRI E" - B0 - B TAEES,  (Btikett) FURHEALM
FET o RSB EEE o AR AR TS SR R R 10% » LRI T S5 200 B
20% » {H _BEEAIEFIRERY - BEE S8 L/ NFEIRIS HIVRE S - W82 L IFE
BUREME  HRIZERERE - 7 E v REE R ATERE -

WIESCHE » WWEZREE - HHE "HAZER ) (wesentlich voneinander
unterscheiden) A &3ZF(2E 1l » #AJGER - 5 A LEMEVRE » WAERKARERE
HAERBEREKR - BT ARAHSHGE » KL HABKREZRTE - e sy 2= 52
EHE IR » BAREAME -

NEAEAZR (RIS RFBERHE - BIAZES L - flan « ¥ RJrORi el
PEEREIE: - SCS R b 20 I RERIS ~ RIE)— L3P A A [R50 R 1 [RI R
BHARCUEEED ) KBEE2019FG AR RESRYIE - SCESH R RN
HARIFEAT IR » IRATRERRIE BB R > - (R - 75 TR IEEBIR L6502 v se /5
A MAEEBE AT A - BRI ErRER R R KB R A D)
HEE  REBMHE - FUREEEARRE - B RS SRR 22T - RIFR Ryl /i /i
M E AR RT RS » IR TE & I -

IKATHEEEBE » Rt " HbHERE ) (Hersteller) » [RIRH WP E M AL
77~ Rk~ SN~ BB RCESY - A88HRE (Handler ) [RIEL{EESSE p6 A ifn AR MR 4 5
AT RE B e IRl — B4 - [RAI B AR S s AR > - TR — s R I e
B WASZATEIRS] - FRIEEAE A Snhra)s s ik R 2 LR T R HE R
HEAER - B4 B RFIREES] - IR ATERS .25

Merkmalen wesentlich voneinander unterscheiden, sofern dies nicht durch legitime und
objektive Faktoren gerechtfertigt ist.

Pl A BARSIE A H538

' BT-Drucks. 19/27873, 33.

RS B 2 Ak)

** BT-Drucks. 19/27873, 34.

' BT-Drucks. 19/27873, 34.
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ERATSBIE A IR VYRR - B T AE ) R KRBTSR
AMEEK & S5 Gy 2R R — R AN [F] A E L TR - AR A B A R R KA
TEOC - WEFERI AR o (HEAMIGE - 80178 - By - BEHE - SEM
#iZ ATRENEELL B - HE L EER R AR DRI ER] - w G o S

(—) ZEHITH

i H AT AP A Gk (DU TSk ) BOORA SHEZ BT SRR
E B EREEERRE - aERZ2 > BEEEE AL E R T R

R R TR, TEREE ) BT RARER S o i R
BERESHNE O — M EE I E - AE BA B, - Y7E HBkE
FRP N EE —EHAE - R T B S El - (RIS T R A B s
i»é:lﬂ R
| B EE

ANVIEFE VG E A RE S BT S FUE (E6E) RHERESRE (5B5mE) - H
DR E N S SR~ 508 - BB S R (A TR 1 2 5
VR RRIE - R LR Y R TR S B R R
T MEEPNEE BT RIS « BETE T RMRBERE | EHEZORMAT
i R T LR B R TR (TGRS 1M 1) - 3R H LI A S s
RS - R T R B AT S A A RS PO A B S BRI - BB
FI40 K AT BRI B R TR (S - WA SRR
B2k EARATEEGS THAE M SeRC B BT » SUE A & B 2 o L B e R R ST
CEEREREE o R - RSB LIRS REB AN TIER2 RS
VEI RS ST » T2 BRI T RS » BHRESEh S R BE" - 1E -
AR B S DU A B B B R T (BE ) B i e R L s IR -
REFEEEF RIS - B2 Y HOE L E B B i B (SiEs)
RS R RSO OHRIET ™ - R - MR RE RSN S RIE L
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R AE 0 AT4B3E19 0 178 ©

Fries, a.a.0. (Fn.17) , S. 41.

NG N R T F0980945K R 0 E -

Pomle ko TEBRELABEBR L EE, c ARMEES . H68 0 75-76
(2011) -

NP RGEE RN EBE LR RERA S T
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g EARAE - JRE R A SO E A 52 A R -

BEAh - AR E A S R ra hh gl s L e - HBIREE & i E A AV
R SE " © 3O o B H AR HER AR S o (B E MR S R

FEREM - A A R ~ IR HYIEIRF - ER AR E TR -

R R R ST S 2 Re ™ MRS e - 2RBA
SRR MR S R EAI R - SR T M EACRE S INLUES - M
B RIS SRE R E A R (E BB I Bk T AT IS 23 IR A 8 5
% HIEDIZ B AR - WEIRERANREA - MR E S SR E R AT R B
B B AEG2022E8HIER] T AR ST BN A TR GIEE 1
PR B A > SEERY] T HALBE A RISRIZ T ) (RIS B Sk A FR
SEREEER T A - JERE R A R I AR S SRR TRy - A
o PR VR U E S AR E PRI DA SR - SRS MR AR - JAEE
EHGLIRRUE bR -
2 HZERRCRAIEER

BRSBTS R B B R, - AR R e B ETT R b H B E RUERE
e BRI - T MO < B 2 se 2 i A IR S AT - SRy e et B s o S T
F o ARELVENER - KERBRERE - HETR LR HAS &P A AR RIS
SRR - TIHERLE Youtubersg SHRSZ B - WIAHARA - EARANJRRAHH R S
A FRER AR SRV E DL - (R > B AR SRR MIRB RS A - ARHEZER
B o ERETAR R R A A MM R 1T R P R Bt o % 8 SR T R IR BT
REEEEA o R A I E T R HEN B Rt BT Ry
[RF » BRSBTS - SOHAN SR (B RIS I (Y - EFT R e -

PUARRGEBERHNEREEZIREAAL AT (=) 1 -

BBk THBARERELSIAKNER —RRHRBEZET, 2RSS
Fl o H27EFH4AH 0 111 (2019) -

R BATECEIR 10045 FIF 17093847 B AR S 1 -

P rRek o Bl Rk N R B H o TRERTRSIETH IRk
MEMWERZERAP S, N TFRHEF > F305F38 0 88 (2022) -

P AFH RBRE "AFRGEMABRERRZIRNER, C ARESRE B
24147 > 277 (2015) ° #Ac A @ ATHE3E129 » 59 °

O ERINEBRYESRNETSNEE AT AA PR LR R
UWG LA A28 64 % A # & ( Autorititsmissbrauch) X R % %% (unzulidssige
Beeinflussung ) % #MT7/& % (Laienwerbung) ( § 4a I Nr.3 UWG) ° M| 5h3big
o BATEHEBRAH I AT BRI R B LR BIRASERA  REFHLE
LM RAERTHAER A HEFHARAFRSCENRIE  INFL%kH
T4k F @A iEk o Vgl Volker Emmerich, Unlauterer Wettbewerb, 10. Aufl.,
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NV 5B G 30 HE R TE MG &Sk

BN AR S - —RBURRZ LIS G FIE R & - AR B8
BRI LR - AR Ealiy "R RS o I ARETHERNZE A OF 2 R
SEATHEREM T o (BANS R4 AT B SR TR 1 U R S IR S O 6 P AR - FITAy
RERAIF R R T S BT AR BRI TEAE -

BT RS L BT ITIHIN S - WA AR R A R EE - BV R AN
HERERRIERE - SRS BIRE T 3EAC ) B2 TR ByEs]
FREEAE L AIFR AT - B a2 0L 3 ERVRITENE - I EANSEROE 2 2
BRI (T BRI S T R AT - RS RAER T LR EE - DU
WA R SE B, - BN EE NS ARSI EE S —F - BEER AN - e
TP G BB L AR ) TRUE - PR RS DUt RS ST 20
FoZ (HFEHEESTREE RGBS F 50 - MEEEEEES EREE "M%
AR ] SRR MRS RAGR . - MIERPNES T Res - BB a0y - RBE
U GEINIITR ' WRGERK AL -

Hrph - FIstBAtRSRE R HHES LR E A RN - W - 2 HRM A E
(AsRfta A R RS ) ZRIR - BERAEEA HF5 - A R
HRERVIBURRE G - FERIRLE - BASERRAEI (85250 ] DU Rt S8 3 R o 1 i L1

2016, § 12 Rn. 34f. Meinrad Dreher/Michael Kulka, Wetthewerbs- und Kartellrecht,
10.Aufl., 2018,. Rn. 243ff. #5 % 0 - AT383£19 » 189-191 °

TR g AR FR B — AR e R RTUER R P % A A B s
FABE > BFRIIAMEBRZE -

U reAs s THsERZERBELSELEH, C RABEELM - F28EF4H 0 148
(2017) -

VRS R BAE TR FANERTREENE AL ERTREE
5AF1B N ERBEREEBHERLE

YO RAKELEEAE  RABHEEL  FEHNBUERAERLRERLE
BREEZAY BB RAREERR AT BB ATFEE214523]
ANEEIRAT A o 58] © MG 0 AT83E23 » 290-291 ©

Mokt BEEFRREEARAMRERMIAG  MTRARE St £
RAHZHAAERBE ABALAMGOGEE  TEBEBERELBEIHHIE
LEMAEZIE ARRERLE "AHHE £, 2&5 0 BB E A M
HAT "EUABE - MAHETXFE,  REEA B  ERANTF K
ZRBEUAERE—HRAFTEERBZANZMAEAR  RHET&AH F3% B
BEERGZEITRARLR S » HERE—EBE - 28] © TAM > Al4H3E138
157 c AXRA LM —FBEZALREBTH  ZHNEEEM T £ EXMAMR
Wt BAEIHAZ BERAFR MEBEORAERFTRIK HA—EBEAL
T REERTHEMGAR  GBENPFR SIAERTR > BTEEEASK
PRk R F X WNEAFNG AP EEaRBEIE -
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"] o

TR B E WA E 2 A H s L SRS U HERE - BIBEE SN R B RN R A
RE o REHERB IR B A LA RCH M - MU B S IE SRR JERA VLS
R FRSRRIGRIIBEE ' - NIRIRBEFRERITRZ AL - R AN AR R By - HI

RIS 2 B STEL R S A
(Z) EmkF
LIS R

T 15 122 375 Wl Ry 5 Y B AR St e 48 - ANl A 2 B Y 3% 2% v el R AR 5 o2 [
AR EHGEEE - RS Hp B T - HE SR "B/l =%, B4 -
HELZ TR » AREE R L an Il E M EI Y AT E R AL - RN A R TR
B REY - WGSBS A Y LR, 40 T FindPrice{EA&HE , ~ " IRIE
fEf% ; (Feebee) FHHEMERE MLILIR S Z » Bi/E " Trivago; -~ " HotelsCombined ; -
F Skyscanner ; S ERF144 L MR BH B SHEAE DY Ll P2 o ELEREUEAY B - BN
B B — X = ) LR S R+ IR A Sl - BRI E N 20ES T - BN
HHTEAEIH B 5 35 2 gk » DU RAS 5 - AL » A0l 3n [ o Ry B 2 0 R Ry 7 )

P ERRTFREBEELELITSE T REBRATIE, B A THREEBZFEE,
LEMERFAZ M EERSZEBR . TAANFRFEAUMBEERR S
ZHAARE: FB N mEA BB 22, o A FRHFF 29553
0 53-54 (2021) - EAXRARR ZHNFEF2ESIBEIRNETEBST
) TIRER G L RFRARX B TR, o TABERERT 0 BLEE LA
FRBLEMEERTHEAN wFSE8FTHREHE TATRAFE -

o TAPRHEBRHNBER LI, FOBAE M TF R B R
FHRELEILETEEN  MIFRBAEERETHEBYEE  MEEEIMAN
SRR ZREE RS EE  PBELE  FIRTHURE  MFAREE TEER
B oo Rk BIRSIRAESBABENSMGIITAAN RIEELEE EAE
wE o PRASE  REERLRARE L RARLSEIERRERAZRE » F
At TREEE, O EKEGIARE T X EKE TREFRFEAERGYE TR
CEREHFDBEH LB TG HHEEHERELERRIEFEEL—H
fhy M3 TEEE ) o A2007TERAMBEELERLERA 0 LS F2E
FIHRT: "TERELZARLSEIRZTLRATRERRRZIAEL ARG TFS
REFURFARFABZFELR (BUUTIRACRIRLEXT) MFRERFE
BATAHZEBEL  RESERSTERGEXHEINZ - | #EXFRAEEH L
BEERERE  MXRAIEEESE -

AR R AN EBRFTC TRE VA B A% 2453, (Guides Concerning
the Use of Endorsements and Testimonials in Advertising) (16 C.F.R. Part 255) * &
EWERIRFE255.5M% A B M ABEFTES - TRE255.1 (d) » wEEBERAE A
HEE -
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Bl o DATrivagoRyfl| » BEEEEIEWILE - QUER#kEE]Booking.comfyH A ; LURELER
FoBil - EhdEiPhone n] HESHEImomof Y o B IEBHFAURER - BN EKRZ T
IHEE R AiARE - R G RERE S | H AT & oA =GR - [Kis EEAanf&
Bk ARG ERAYE -
2SN E
AP TEERE EE R B LB T AR ILMERRE - 2R E IR < 23
K HAEE - TLReiREE - RS A S DR LERr  iLeE - I ATHE R EN 2 -
HERTHEEHMNES - DIWATT R - TIRE H AT AR A E L ERESSE
HIBR EIZEB] - ER TrivagoZEiuHkF » P& R201942 H A An dA s RaE R H &
FARE AR -
1M TrivagofE 4 MBIy B & B F8 rl e % V2 ISR T " B EER , - (HHEE
MBS - ARBUERGRI SRR - A " HEER AN S REE , A " Ea
BUEAE AU LU | BUTETE » Trivago & B @ MIBREGR I ENGE B - 84 N AR E
MBS » RS RS HEIA] — R 5 AR e Fo Bl S 3 Fo e T EEE - 1 JR R FE Y - <1H
G DR EA SR EHEIRS EHE B A NRYEE - 05 BB EEE e b %
HIER)E - PN MIHE A ZE &9 (Australian Competition and Consumer Commission,
ACCC) DIANERE S EIHE B REE Ry Rie S - kbt Al Trivago)fEz4,470
R R EER9.2008 ) igTac™ -
3.B2EIEE
RIBBHF 2 EINNET > BILL T il s g | shisr - o
FrE =R | IRIBE AR RFAEE R - SR H R RR B A H - fE5
B FE AR I of - ORI A — - CERE T SRS NN, -
D | ANSERRIE S » HEORFIRFREE R i & AL < AHRHERE - 40 - AR ~ B la ik
HHiE -~ FAEHSR - FETE - WRJTIE - R E - RABE RESRA SR CE
TR GEH - B ANE N HFHERS - HEREERIBHEN - DUER PR RS
fR BB B2 - HURRE BRI R B S R AN EES SRR - s EEne S
SRS 5 A B ER R R A SRR - MUK E AN AN BT T ARV B S - FREE
HEPREEN - DRV INEE R BT B S » B LB IR 5 &
WM @ A Trivagoty B4 A 3B & & RN T RS F o % Bhttps:/cpe.ey.gov.tw/
Page/7DE82685C6AC340B/58caf106-5835-4765-aa40-1af93541b1dc (last visited on
date:2019/11/5) .
o Trivago to pay $44.7 million in penalties for misleading consumers over hotel room
rates, https://www.accc.gov.au/media-release/trivago-to-pay-447-million-in-penalties-for-

misleading-consumers-over-hotel-room-rates ( last visited on date:2022/5/21 ) .
YA ENRFH09TICSHESE -

1
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TERZGHE AR Gy L BRI AT Ry » ERBITASREF25RHUE -

4 BENPEFEL
TERBCEOR P2 8EEE - IEES L E LSO HEETiH s

W AT TR E HEE I IBAL - AR R B R s o B i

MR ER S [ E R SRR i DU RS PR E R &R - (1SR

PEFHEAS I R B B B 0 BRSRE T EE S R FE — S A O e AR A R

TR R E B oA S - RS A ERSEES [REE - W ESA

DA T B B N S IR L RN T BRI SR g Ry SR
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The Implications of Germany's UWG in 2022 on Taiwan's
Fair Trade Act—Focusing on the Provisions of Information
Transparency

*
Hung-hui Yang

Abstract

The new German UWG, which is amended on June 10, 2021, comes into force from
May 28, 2022. This amendment is also influenced by the Directive of 2019/2161 in European
Union. The focus of this directive is to impose obligations of disclosure on online service
providers in order to facilitate B2C transactions and the transparency of advertising. At the
same time, the purpose of protecting the interests of consumers could be better achieved.
It also stipulates individual consumers' rights of action and administrative penalties for
the illegal acts, which once again increases the intensity of consumer protection in the Act
against Unfair Competition. The new Act specifically responds to the digital economy, and
makes relevant regulations around the theme of information transparency in key areas such
as the disclosure obligation to influence marketing, the labeling of ranking parameters, the
disclosure of the authenticity of customer evaluations, and the prohibition of dual-quality
sales. The normative contents in this new act should be used as a reference for Taiwan’s
Fair Trade Act. Therefore, after introducing the key points of the above-mentioned UWG
revision, this article discusses the corresponding provisions and similar enforcement of the
Fair Trade Act in Taiwan. The practices of the Act in Taiwan, different from the UWG, are
aimed primarily at the individual undertakings rather than the intermediate undertakings.
Therefore, there is still room for the normative interpretation of Taiwan’s Act. This article
believes that there is no difficulty in applying the existing regulations to the transaction
intermediaries. The consumers' independent decisions are the judges of market competition
from the Fair Trade Act. In recent years, therefore, the key issues of the Act against the
Unfair Competition have been always on the information transparency or the problems of
information asymmetry, and such a method is relatively simple and easy to operate, and can

increase the stability of the law.

*  Professor, Department of Law, National Chung Cheng University; Ph.D., College of Law,
National Chengchi University
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Administration and prospects of multi-level marketing
industry — introduction to the Act on Door to Door Sales of
the South Korea

Abstract

Multi-level marketing (MLM) is a type of business model that originated from the
Nutrilite Company in 1945. It became popular in Asia in the 1970s and was a novel sales
method at the time, but lacked legal regulation, which allowed unscrupulous businesses to
cause harm to society through MLM. Thirty years later, South Korea began regulating MLM
through legislation, and while not all Korean citizens agree with this sales model, it has not
become stigmatized. This study aims to compare Taiwan's MLM industry with the regulated
industry in South Korea to learn from their experiences. Through literature analysis, this
study examines the development of MLM in Taiwan and South Korea, analyzes industry
market, regulatory, and protective organization aspects, and summarizes the advantages
and disadvantages of each. Finally, this study offers conclusions and prospects for Taiwan's
regulatory authorities based on the current situation in South Korea, providing suggestions

for law and law enforcement reforms.

Keywords: Multi-Level marketing, Multi-Level Marketing Supervision Act, Pyramid
sales, Multi-Level Marketing Protection Foundation, KOSSA, MAC&CO.
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Due Process and The Fair Trade Act Enforcement Procedure

Wang, Ming-Yung*

This article analyze the relation between due process and the Fair Trade Act (TFTA)
of Taiwan (R.O.C.+) .With the increase in the amount of fines for violating the TFTA.,
more attention has been paid to the enforcement procedures of the TFTA.

The TFTA. regulates the enforcement procedures, only the administrative investigation
procedures, and does not regulate the relevant procedures before the decision after the
investigation. However, whether this enforcement criterion conforms to the requirements of
due process of law is the focus in this article.

Firstly this paper explains the meaning and specific content of the due process under
the Constitution, and explains the characteristics of the TFTA. enforcement procedures.

Secondly this paper also introduces the EU and Japan competition law enforcement
procedures before decision.

Discuss the normative and operation of the law enforcement criteria for making
opinions, hearings, and accessing files before the decision, and explore whether the
enforcement procedure meets the requirements of the due process of law.

The conclusion of this paper is that it is not enough to provide relevant information
on the administrative procedures of the parties' illegal incidents before decision, so that the
parties' making statement and hearing procedures have not functioned. The nature of the
TFTA enforcement criteria for the hearing procedure is unclear, and it is biased towards
administrative investigation. It does not seem to be enforcement procedures that protects the
procedural rights of the parties. In the part of the right to access the file, the law enforcement
criteria restricts the viewing of data too much and does not disclose enough information
to the parties, which is inconsistent with the requirements of due process. This paper
recommend to amend the TFTA and guidelines of making statement, hearing and access files
procedures, to fully disclose the information of the parties involved in the administrative
procedure before decision. For cases with serious violations, the compulsory hearing
procedure with the participation of all members of Fair Trade Commission of Taiwan shall be

adopted. For other cases, the current procedure of make statement may be adopted.

Keywords: Fair Trade Law, Enforcement Procedure, Due Process Procedure, Fines,

Make Statement, Hearing, Access Files.
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