我國法院判決對「足以影響生產、商品交易或服務供需之市場功能」要件之認知及其發展趨勢研析

37

An Analysis of the Anticompetitive Effects Requirement
of Cartel Regulation in Taiwan
-Focusing on the Development of Courts’ JudgementsHuang, Ming-Jye∗
Abstract
This article analyzes the reasons for the judgments of Taiwan’s courts from January
1999 to May 2019 on the constituent elements of Article 14 (1) of the Fair Trade Law,
namely, “market functions that are sufficient to affect production, commodity transactions,
or service supply and demand”. In the judgments, the courts’ judgments affirm the factual
determination of fairness regarding the constituent elements. However, this article also
finds that the interpretation and application of these constituent elements based on court
judgments may not only occasionally conflict with the reasoning and determination of the
previous and subsequent judgments, but also often have significant implications for the
type of disputed joint behavior and the crux of the market effect. Based on this
understanding, this article first explains the normative meaning and function of the
elements that can affect the supply and demand in the market, and then explores the
relationships between the relevant market definition, market share, and market (dominance)
power, while also discussing the courts’ decisions on the subject. The methods used to
identify the constituent elements and the development trend of judgments involve the
application of so-called “quality” and “quantity” standard analysis, while also addressing
the major problems that face such analytical methods in the application of judgments in
China. After that, the concept of “vertical competition” that appears in the courts’
judgments is explored in relation to the joint code of conduct. Based on the above analysis,
this article proposes an explanation and application method that should be sufficient to
affect the functional requirements of market supply and demand in the future, and serves
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as a useful reference for future Fair Trade conferences and also the courts as they interpret
and apply the constituent elements.
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