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HRAEFETHEY > BRFETHERAEAYLETAINBENHERN » AR
FTRAHABEITAINR  WRREZWAL -

WHAEEBRTLRE > pMEAMEBRALEFT ) FRAARBSTARBE
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BTRERTFE LS ESR—EEEERNTE - RAREHEHRETRE
RERIGEFRAEO R - NMESEERFEH - WHBEREREFEL - RG2S
BIZ H AT R BRECHIEIHI B - B S TTREGERS A2 - B S HEHT - M
MEFTLUEIRER ~ e RIR]E AR - B DOE R b ATk i BTy
AR RN - HREERXFAAEB R SRR - HimE R sr g
ERPRE G RETRS - TR - BVASURRE T —8EfTR 1 1 (concerted
action ) T -

B - BUsREHEEA SME E—BTTR - AT LARRABEHHRER - ERE
EWNE LTSS - BREHRBFENTER - BEERENRRNTEN - B2
A B RSN - TS LLUEREFRERERF IR - I - R ELER
ZRE - RN E T RRBTE - G141 - ERrEGRIRERR - 5 LSS
HPERERE  REAHTE S EREHMERE LD - ZE R RIEE 2R
8 MEREIGRRERFRERTS S AR - LFEEEMBEFHE T ARR
bE - MR AERE (price war) % - BEFHAE KBV - 12 £RER
EREAEEHEEKEFN: (interdependence) HYTHEGHIHES - FEHEHFHTHINIE
% > FrERENEYATED - RN TFRUTEIEINE EHEER - Ut—2 -

ERrE ARENE T CETR - REHF RIS T RITE - BIGESME L
otk —2 » hRIEERRFITR » BRFMEZR T ERBAYFTTR,  (conscious par-
allelism) 2 ; ERERGHE B BEE BT AR - DERRILRIF NS AT R AR A6
Th » AURASCRREGRR R T —B TR, -

ER - HEEMS > BRI TFLANE - EEE CErERERE R
EESMNE E—BEITR » EEREEYE - RIS T BB TR
HISMK - HIMBZHHET " —BMTR, - TOE TEMORBRFHER - B8
WA H ARG BRI REMEBUE - BN LA T BB R sm BRIk & 17 R T 5% L T

I SRR 4,
2ULTEI, MRS, BT SE, EFEEHBETROME THERAYRSEES/N\TF
EWIeEE, F123H.,
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Bk > T —EETR ) BUBRBEETHRGHIRE (optimal) 2 - HEEE S
THGRRERYE - 1% T HERE ) RAEHERSTARRERFRS - ek
BRI ER AR E HR B F T RIS RIRVEEE -

" EERE ) MIEREERMETARCEM TR - AAIHE A E
TR » i RDMERRE R E ERETE R ? MR F R R — & S
H > TR R ERBF - N S 1F - B MR R E RS T XA 1E - T
EREEERETRROETR  SHEEENAREEES KRR > Emak
ThRERFELUHBERNEMRACTER  AATREER T —BlTR, - &%
HERE T REE - MEETER - B ERErR SR IR T R -

R T —EETR ) SRR R R SRR > S ERSFERE
o DIREEREEHEVRTBRS > RELAFRBEREG I - ZFRFAHR T
—BET [ - MRBEFRG - KM RERAEEBRERENS - EERAT
REIRERR A E RN - RASTRERRN T —BTh ) KPR - WS - K8
JREMER ARG » FEIRE T - HIDIERBRAE S - R —Hs
IR R R R R BIT LRe AT -

Bl —EUEITT R

— —HETRERE

MR BEREGEIM =R - ERBETREAHBENESS - 2HT—
ST REBR— " —BRTR, - R SmRE L3 - A H
AEBHORELT » UEEBSCG BEERRETHSETE - SR RERERTT
Yy FIE3h, Bk TRREE, 3 o EERMEVIA LRITRE - BE L FRBEE TR
BITRZERER - THER RIS B ST R B HISE -

SEERTE AR T —BUEfT R, (concerted action) #fi 4 7 HIRAESE BB

3SBENERBREGFEER . " T-BTRHEHE , RE, F15H, FI397REET (88
Fe6H16H) .,

4 $#fA"concerted action"—F, BREEARFENEXY, E=E TEMNENTE,, S2HIRIEE,
Bi5(EE 2. INEER T —BEfTR, , 2B, RENEEEHBETRNES — AR
4k (Block Exemption) HEEERREHTREE IR A LHEEEE, BREAEREEREHEL
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HEEEEE SR “Eastern States Retails Lumber Dealer's Assn v. United States” ZEHJH)
Bl > » SEBEARIREIR S (Sherman Act) SE—EFATEEIERYBRS (combination) it
#% (conspiracy ) fTRIRF » FTIZRFRZERIR & TT RRBHIRGE - BREAEHREX
BRMRAI 6 -

BE L EEESTEERRERRER - W E —EIFE AR SR ES
TEBIRHR SRR - BRI BREEREEMREEETHET AN —BEEERER
BRI R T2 1 (agreement) —FAHE 7 -

EEGRHIBREARE » REEE R B LS TRBREUE = - th
BMEZEHY (contract) -~ §& (combination) -~ FLEE (conspiracy) - {HEKE FIE=
RS ° - BEEERE » TR ERERTTRREE - H contract fE/k
SENERERE FEOREZRAFMEE 10 - 1] conspiracy FIE R EHENRRE (com-
mon law ) Y conspiracy R[F] 11 -

NemBRBER L - R BT REZERSEE Y “contract + combina-
tion ~ or conspiracy” f > SBH & EHBLL “agreement” —FWHBLL=F 12 FER

“concerted action” — > MEEHHIRRAGIZ F - HFERADBEERFTE RS

3, 8746 H. i, TBERAYXRBGREGESERESRY, MREERES T T—3iEfT
R B, RE, AR, ERESSHHAEE "—RETR ., CHATRER, F2HEAX
T, —SETREGSYT ) 35, SCRBEBLSINREE, BOSATEEEASEEESL,

5 Eastern States Retailer Lumber Dealers’ Assn. V. United States, 234 U.S. 600,609,612 (1914) .

S ZRAULEINSE, Hi5EE2, H77H.

T A HijagreementdE S, EIEEHREELFEGTETREEBIAES. See Michael Freed &
William E. Kovacic & M.J. Moltenbrey & Nathan Eimer, The Detection and Punishment of Tacit Collusion,
Loyola Consumer Law Reporter, at 151 (1997) , [t4h, ¥R “agreement” —FHT =, HF=
R TR, & WEER HEL EH AR eiehg TEEHSETYXERELCE
#, R FEUAR+0ZREEE, AMEBER RS M5 B ALY FEE sk K ZEantitrust laws
HF#Y agreement (R, RIEASQERBSUEMBFRAENAE, WHR "HR, —SELAYR B
FEBEPEERE, BELSIAH LER, A EEERE R agreementiZE "THIE ., .

S IREBR SEE—ERE, T LK. USRS EAM AR e WS, SRR, R
RN B Bz, BRI RIE < B e seE, MR, ..

9 Phillip E. Areeda, Antitrust Law VI 7 (1986) .

10 7E{R & R contract FYMREE AR AT AL & AU B LLERE R EIR A EI B RS, See 1d.

11 SeeId., at 9.

12 phillip Areeda & Louis Kaplow, Antitrust Analysis- Problems, Text, Cases 288 (4d ed.1988) .

HAreedat2E] “agreement” Ml “conspiracy” HIEBIER, agreementB—EHIENT, TWEEE
TNPRMEEER, conspiracy | 2BRAEE, BANKBF A agreement,
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TSR 13 - WIE RIS TTRER - ELREP L HRAEREEN
BAT—E—H > B T -BMTR H e ANHEERSTTRERE
o (BB G EE W A FR (EAR TR E 2R B 1 14 -

REBEEAFRBEFCHRETE  ERETRARENGAXKES » I RES
BRERFRANNEE - PHIRINETE « RIGHRIERST » IR RGRRBART

VER  PINETHE - PIRAS BRI —BE TR -

EHPR RS - MEESSREENAERE - BRI G TT IR - &
EAFHEERITR A ERER] - MRUESHEUES G R E S -
IRBIVE W DA HE S R A 2 H W DA T W e 7 L S TR - BB B S
TR RN REE (Cartel) - 1 ERIRGHH S1ETRINZHH H R
B BEMETRAA—RERC R " RBRAFS ) (Tacit Collusion) 15 -

FH_EERE - MEEEACEE: - PEATIREN T BT ) RS AR
BRI FR i A B A B “concerted action” —FH » AR H AR B EE/RLLE SIS SR

“tacit collusion” - HIEEERE " AMEITH ) B " BERRAIAS | RS - st 2mkrEm
FER AP O ELZ THETHEE -

RMEN —BHTENERL T AERERERZY - BRI AN —ERSTER
BENAN > ERARMEBMSEENSE  MEEREES BN NEE TS
BHREEAND > ZERTRARNBERLSHEMPAERIS I EM - AR
BEEETREEE - REEFTHHERERINAERENESR - HERHE LR
R HREERSTREREEHENRRYE - W& ME DI R —H
LR ERERERGT

B EEHBRNER L, HRARSEE—GETH R, agreement —FABAERMH, LHER
BT EZERSEE —BH “contract, combination, conspiracy”, HELEENMETRIERK
agreement, 4RI concerted action—&d, BA{lagreement—FAHFH, WiHRE HEERERERR

“contract, combination, conspiracy" =HRIFIEE; BN TEEEMEMEBEFFURE, EH “con-
certed action"HEfTHF, RAMEIREIEWEN. Hit, £HEL, “concerted action"IRAA 2%
BRFCRETE L —EEE S, MEHRERMAZEN “contract” . “combination” . “conspir-
acy’ WCREREME, NmEkbtAME DR binmESEN “concerted action” —F7, 2RKEREH KRk
R R AR AR,

4 2BBES, F5EE4, BI09HENTH,

15 Andrew Dick, Cartels and Tacit Collusion, in The New Palgrane Dictionary of Economics and the Law
(1) A-D206 (Peter Newman ed. 1998) .
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E—EETRAEMN - FEER LR - B85 T AR TR, 16
( conscious parallelism ) B "B FHE | 17 (gentlemen's agreement) o FhEg—F{:{T
R~ AEHFTTREZTHE - =S ERRAERRATT

OXBZAE  —EMTRERTHEETRERZHES 68, » MER
ERCHETTRPTRERIESE -

OFBCHEEHE | —BERTREGERTFTTELGRERE LTS BT
th e RIS LR -

ORI AERC P TTRCTARERRERYC ENEERCHIF R
RRE > AMYETAERMSEEHR  MBTFHERLIUFEEEER
HE - WRIEAAWEE | M—BHETRZTREBNBERHIFRFEEAR
LEIE R - RMERTRERSBNANENS - Teea - arsers] -

—. BT RESRERIT LFMERHEE

BERBER—BHT RN - £RFRE LERERE - AMEEB L - HRE
—HRRISRGIRERHE - BUERAHE H A AERT S NERE Rk - ARIAATT ¢

OB BRI EB AR LRR 81T

FEERMSIT RIS LATEENEE - R T EXEBNE ERRBRELE
Z5h - TR R - RERE S e E RV AR FHE
R MEERFERFESIERMR - ESFPCME TSR FREIVEETS - BR
T E A EFTRE MR RV BT - RIMIERIERI R C AL - R
TR AR AR BB R I HRGR -

16 HERETTER, (MEE TEBEE ) R TESTERH ) ARG, BUEMREER
REBTHEHREEARRANER T, EREEEORA, XERNSPEENRE, BREE
B EEM—BOTHRTR, 2EEENSE, §i5EE2 B4

T EFHE, B T EREE. TRBERAAARAERARANKE,, W T EEEE
L ERLE i LR LBETROCAEE . 2HEENSE, i5EE2, B 13H. RFH,

TRETTRERERHCOBERE , , SPRGERTIVEFERIHN R, % 17H, 2001
#1H13H, BHE LBTHECKOT2HITBEREAFE N\ T AFELEFE-RED, [F
o, BT B9H,
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T EE R — B AT R MR P 0 A A IS ~ Bt - TR Th A0 - HOEM
TR T —H MR ) REEWMEITER » IEE PP ERIEHIE IR
€ NIAREESE —EHE TSR - BE > WHITRBLET > ST RERR
BEMSFRATHFVRE  BNEERAEENMRNTE  REERE 7 54
HHIAZ ~ K5 ATRELABETT GRS R - E AR T sE AR TR A AR
FEZFT  HTEHFRE ALY E - Kt - AER TR EEEM R - 7 HE
St &R/ » SRR ? RSP RN EEREN S » e —AHE -

ORREIFREVEEER

HR—BRTREGEREREE RN - EE EBMEITREINE L#E
—HMERRER - A EFEREENER - EMEE B REEREENE
BIETIZR - AR AAIRE AR & R RBRER - S B BRI R R HEER AT -
R SA R SR R BRI R RS B R - THARNET R - SEH
WHREE B " BRI EEM ) (information asymmetry) » BN T 2 FERIA
HERE RBRERRLAS -

O EMRERTEMRENIRE

NPRGEEERPMERETRHEEREERNATFRBEREE - BHRATE
EFEE R BT WD NERNR - B AETEGRARE T LK - &
BT R RN E LT RS - 16 88 £ 2 AR BRBIERT » RIBHRE X R
FEE  ERAVEHEEEER IBEIRNER  SERLFEREENBSTT
REHBEMRE DT RA - REEEFERRAESE 18 - HRAFEEERET
5 NER—HERNER - WRNSEA VSR ERETE R - BEE
TTREVEEE L - ZRHER - BERI -

FsE L —E51E 88 5 2 A PRAEBE - RBERERITE - FN2BERI
DN BRBEITRIVERSD » TEIL T T RfTBREIERA] ) - FREIREERE S A

B P HEEE ERFEEN=58,  (86) [EFEOAZN, SBEIAMERAGHH
BETTRIE,
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RREIL ~ BIEETRERNLEE LS - SUEEBRERMHRSSELI TR > 4
GHAE R RN 0 LRESNSBUANERS » EEAFEEREBRSTRIIE
AR ARRER - AR —-BMTRIERERE > BREAFEERHE THE
HIZB - BRI WRBIRTERATBRAIERE - ZREATEESF - A
WAREE FER B LA TR RS R -

BEAITTS > MERRAERSTTREE LK R MRS TR AT E - RTMAF
EHEA BT RERAR KR T REE AR E BRI A o FABRITER
BB F AR AR R R E N ERRE T » BEAKRT R - ERTBRSHRNE
BEd AN EER ST > RMERERIREERER - MEFITE - FELE IR -
EETTEER - HREEENS - WEREARVEYE -

2. mzREHE—BETRZEAR

A (ESHHE TSR R - EEREVT REE AR - BERE CEHWIE
THEMRE ) RG-S TSSO R AR T — B T R RO - T — B
TRIEABREFETSHET - W > BABRE LSRR EIE RN - EmE
FEEE TSI — BT R I DU QUL BRI BAGR - 35 BRI B R 1T
AR - ERUFANET RN MERFIRTERE RGN 2 -

— BEdommitEEe
ORAEREL

AXFHRATE LTS - AREEE EHELSTHRNER - TEERNED &
HENRREESEFENEE - BRESE LR S TEREFE - LA - B
BEMARRE S S FEEEEFHEN SR -

OFEEEREES

W5 LEAEEE SRS BHEEEE SO TSNRERBEEV RS OA RS
B HEAENE ? B R B B — MR E T AR BN - USRS
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MR & AN SRR - AR FEEREE RIRSR - st BRI R B e H O
HITRITER S BEE ¢ [FIERRY » B 58 4 At s B S B R th B B T~ —
WK ERM  EEEEBCRBREREMEASR "HAMKEME, (interdepen-
dence) - BREZ RGN T HLER], 10 - ERRERE S THBEEM TS
WEEZE  EEESTHERE LB SRt -

OmBRAGIEEARER

BLTENS /R BFRRENEERRHAMITZEATS - UBtEHE
AR AREDE - HIE B ARIESE - DUTH S B TR0 IRERE - DIRBURES
FITTE BRI RERgE 20 -

HRESHHEHAE » BRTEHZE LRFE  FREHEEE Scherer & Ross

(1990) 21 iR —fE LB AARERO B EAE - Rt R LAY R B4R CR4 (Four-Firm
Concentration Ratio ) ,AIFTVSAMERFT 5 < iGN B BIER TGS T R R RYE -
FHARBERGERE AT RE Ry CR4 32 40 96 DL EHIEESE B A BRIN S (RROEAS SR AR SR - (R
B 40 96 DL ERVESRER BB HES -

—. BEET BT RNGHEL

AREGRE BB E AR - B LR ET BT R R AR R
Bt E R LR R AT RER TSR T 2E - TRARR - REREEEAT
BT R M IGHEAHE R - BB R RRERS » R LMol
AR PVENE » [FIIRF o] DAPE Rt T O 2 AR E -

OMBAER

1L ERRFEEM (product homogeneity )

19 RER. TR, FIEY). S, RS EniER (Hft), #F252H (458 H=
[;TOIN

0IEERSE, HEE F255H,

21 FM. Scherer & D. Ross, Industrial Market Structure and Economic Performance (3d ed. 1990) .2
FBRES, #E¥ (1997), SEERETEKEREBE MR, BERGET, —THE=S
A, %342 H, HABEIERAScherer & Ross (1990) WERIERE LTSRS B RITHE,
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FEMERERS - TSRS « TSR RKREMRRE L9+ o868
EMMEENMNR - Rl RREfEEASTE - BRI R MR 2 BB S 1Y
Mg - RRATEREEERAIELN > FERERTRERZFEH - TLURE -
KL R P A 1T A R B LERGE 22 - TI R EMERAES - ek T ER BT -
B E G AR SEESFRHEENMEEER - SRS RNER T » B
AN G EER] -

2. EREREM (product demand elastisity ) 23

E EEMTEREN) - BrERE SR ER R 2 S kY - AR A
il E > REENAGRIBTE RA@EEI - LA EgthREaR 24
HUEE B B A TR MR i~ A B R RR PR e -

3. fEgE

ERREARBEER - BIEF ARSI EE - ST AR R AR - AR
RS ARERE (BEZEERERREEE) RS - 8BRS RERE AR
B - 5 HEHT-BEEETR - BAEMREES o BIRATEHREERA 2
HEAMB R Z R TR E RN - RS RREMEsasas] > I T a6
HOPRISERS - 35 ARG EBS81GE Selten (1973) B Y AR H AR RIF 2R
HOBLRG 26

4. igEHRE ( concentration ratio ) 27

TS ERETERNESE - ETARTRTREEA - ETERTEER - &

22 ¥ FsHay and Kelly (1974) HIRME, ZBHBERK. HEE, 'EEMSTREAIRECHRTS
W, AEREFEN, NWETH, $F40H (90F48) .,

3 FrEfE RN, EEUFERESREN, ADEEREREEUREREE, EHIRFDIER
BEIRGETREENAD. 2HEEE,. F0R. R2ELAeE, RER, H4 H (8745
JEDIN

24 Andrew Dick, supra note 15, at 208.

L PIIE REARBEET AN, RFERTSRES - THAE, SHF—FER AH
BRHREASENESZ - TIEESCH, H6 TRETAMHE, MRIFERIMRESZTH
i, HRHEP—FER RHEEAREANE S TENEESCH, LGRS AR R B
%, BEFEAREA, MR RSt ask,

26 Selten, R. (1973) , “A simple model of imperfect competition” , International Journal of Game
Theory 2: 141201, {EBTEASCHIREIFIRAFRERINERGEE “4 are few and 6 are many”

2T 2BIPREEEE, Ni51EE27, F181H,
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TS AR RITI S G AREA - TR EERE TR - DA R IENE
FEE ERBE R -
5. THiZEARERE (barriers to entry )

EFCEMERA GRS - [ AR SR AR R R R
BB - Nz » BETHBEEEAERR - FEMEEE AR EEREE - B
MR AR AR B a | » RRABHIBRE RER AR (FAIBER) » Mg
HEMINE -

6. hinERA

EREMEERASINAEAERS BN ER - MEhREE SR ER - {E
FE—RRE T RATR - BRI RE R 8 - FLARIE - B PRk rs (5 A AT B ey
BET » WRAFREEH -

7. HmRR

EAHRESTRIKE) - W& BT RIVEEEREE - KRMER/FE
& RIEANBEHELERRBRELEEEATR - T ARKERLGEEIRDN
I - WRTTE R AR ST RN - EEF SRR ER SRR - 37
MBI N E - (AR R RN S IR S AR E R 28 -

8. HEEHEB

HEEETS LA B SRR TR - IEREPESE AT - B
ZHBENHSBEENERT R RNER % 2 - EHEERERS - HEEN
HEBEMR &P @ BREMENERTEERES - T REBASEMEH
W - RfiRES RES - IRE SR -

9 HEERE
Stigler RN E ZEHRE - MR BLARIVERK - —EEHEERTEIRHt

28 Andrew Dick , supra note 15, at 209. 11175 24 S AT < AR R I AEREE, &
BIgtEE, BREK, mi5lEE22, FR2HUKESOH,

29 GhitStigler (1964) ISR FIRAIATHE S B H BRI R AR TS, 285
R, Hi5IEE22, F£39H,
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HEEHERER  BEHBRERERAEREIGHRER - ARBRASR) 30 - 55—
ERHEENNEEENERE - EHEEERERS - MR E B3t -

OARRER

AIFERIRR TSR » AR TR AR RO SR ETHIRE 32 > TR E RS
FE 0 FEL TUFEEETHIRES - AMARE T HENETRITRIEER
i o

1 FA T il

FHA RS FH IE RIS ~ BB T AP A TR S 1T R Y BER AR -
TR AR R e ZE E e 2 RET BRI FE N - Sorrys A SRGEA
FKEmS EIEERBIFFE - FRNATLUZE R RS E R - TR RER M
BB -

W5 ERENIEAFSEIRR AR - BREET S R A FERET - £
EREIR R - BRARAENN > WERRFER 3 - RATS - MEEETIE
LRI - SEBEREREIEERENE EETE - RRHEENS - B
HEREE L IEMEN T - FTLUR B H R IERE T i AERTIRIE - BB S - Wik
ERE) - BETHSEFEERITR2ETFHE 3 HHBEANS - KREN/E
BiTH% EERREL - BENHEZREERIRA - FRETERNILLE - #E
LTSRS - WREBREETERRRAERERR - BFRBUTEERE T AEE
BN S T B B ST AHBRBSRS 35 -

{HEZ MBI - FERAHRE PRI aR - RR B AME (A 4 5 FE AR BL
BaE RS B AR ETIREN A 36 - 21 bRl - ERRRAERS

30 KB B E RGNS BB P 7S, See Andrew Dick , supra note 15, at 209.

N REHEEEENEE TR, REHBABKTHHESERNEE, KARSSEREEH.

2 RREHREELEESURYOsbome (1976) 885, BN ERYAREREAL (Loc-
ation) . 13%H (Sharing) . {H¥ll (Detecting) EZWHE (Deterring) . Z2HEBALE, FTEENZEN
KAEREESS, HRAS T _EAEREITELR £1H.

B 2EIEE MoE RER. B8E BA5mE T BTR CEBREABRERERT
BITRRE, TIE SFRBRES/N\TIESERRRET= £ 15H.

34 B Posner (1979) KIAME, [FE LEE,

35 HEEE, RIS EE 33,

36 ik RsClarke (1983) . Novshek (1996) WRME, M. L3, F14H,
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SEMERNRECT  IEEERERSEEBEIL - (H5EHE - RBEFECRHERE »
BN BB T - FRrfs - HEERAN& AH > ET 23R 7
22 WIS 8 - FESEERRRE IR E —IERE <R > el ERRER
RARBHEEN S » MEe—EHREFrvrEes -

2. RERIE & (Most-Favored-Nation Clauses ) 37

iRy MFNs 3K > tHELRAEE BT » SHEEREREE T HERE
FEHHEENHEMBEERINOERS - EEGEIEE 2N BRBERGT -
MEAEBEHRT] - BRTUSEHHEEREBREENERIEFEREE -

HEKENUHBEESN > BHEAMAETARNVRERR - REEE—B
WE(H - MEREREIFTE MFPNs BEXFTINEIERE @ EFRIES T MrakEER A -
FEPE S e R R R (A - BT LR S MIpgai et MFNs (kg - [ERBS
R EERER - LEHEEER R RAZE T ENESRT - B4
IR TREEB LRI BIRER > RAERA R ERED - ERtstEr T
HEMERE - RBRESERRFEREKYE S -

3.BLE B F{EMIER (Meet-the-Competition Clauses ) 3°

R MCCs 3k - SHEEFEREIBESEIENN G - MBEEAS - 56 H
s BB EEER  ZHEEREREEH - ERIIFENF - BB R release Al
no-release FITEZIRE - 7% release MCC R T @ SHEETLAREARE S HMSEE
FEFTEEREEOREEE © ERRIINEEUR AR REEE - MEEER
] B H R EEERNHEEEE 40 - fHRAY » 1 no-release MCC LT * BH

37 2FMark T.L. Sargent, “Economics Upside-Down : Low-Price Guarantees as Mechanisms for
Facilitating Tacit Collusion” , 141 University of Pennsylvania Law Review 2055, 2069 (1993) ,

Besh, ZEIRSFEIRFILEF AT R most-favored-customer clause, {EREBHBHRHERE, HATHEH
FERMFNsEH EA BRI (retroactive) BIRE, SEHR<F, ([ERREEREER (E2MH-
MR R B A T A T ), BB273 H (82810 A)

38 See Mark T.L. Sargent, supra note 37, at 2070.

B FRAE (=) BN, #9228 Mark T.L. Sargent, supra note 37, at 2070 3R FRHREE 22 H
o, RSN TEEAREER , FEERmeet-and-release clause, {HHEANAFTHEHIER A no-
release MCCS{&ER,

D EEEERENHEEREERECENRAERERS L, MRAEEREEENIERY,
R RBEEEAMCCSIERTNREERES, R L UTFENEBERSEES, FItEE
BEENZRAMR, BHBRENER BEERRIEEE WHESHRMREEH,
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HAnsHE S REBEERE - HESRERIGSEBREER  MREEREEHE -

G+ E R AUFEHEERGRENG - hasee R BT
A RIS RIS EME R E R O 5 R - RHAR BIOR BRI S Tk e S 7
BN AIFEKHE AL « (RIEL - MFNs fBesk vl DR SRR — (B EAR MR E ARk B TR,
15 MCCs {eezK Rl AT LA 55 Bl Mg e (RA% R DR B2 T 2 it S 7Kk 2

4 R{B1R51&5% (Low-Price Guarantees ) 42

5 LPGs » BIgHEE AR ER BB TR BERIER - ZEa Rt
WEEZREREZENESZEE CREE 100 %) 8RR - BHis EEHEER
HYLPGs faekiy » H AR R 1R - RO R 43 R EREE B
$RA LPGs fRaKHIRRRE—B% - M HHBRA LPGs 55Kk » Q—2K - {EREEERER
T IBERRRERETEER LPGs » hiR G- MBI ZHHER - &
55 R P E AR L — RN - B AR — X R ER(ETE - B
FEB DRI EERRKYE » R R —E 7T LA 20 B E RS SR 2 E 5
FrKHEERIF]ES -

5. BA BRI ( Delivered Pricing Policy )

SR R I o HERRAAE A B ARRILLAIR - X (E
FRBCROR R RRPEETT A4 - ATt B BUR - RIS Mr EHRI C.LF & > Fri
EREHEESEREAN  MEREERRA A HEEEIERT - TH#EREFH
B LLEE R AT G [ E S EE 44 -

6. B#ZLETE/E (Basing-Point Pricing ) 45

DIGE ~ S8 EAS R R ER B - FE SR B AT B R s i - AR AR B S ssh ey

A E—EIREMCCsR I EREEE, EEARFHTFRERECH], W rgaEmEER
HE%, RRTEHMBMTFHRREZR, SRR T E T RREERE, mEME
S F R R RS, HERNAENN, AT ORERE,

42 PEEMCCsHEEUAH, MCCsHRERERE RN DREERTMES, MR RBEHN 100
96. See Mark T.L. Sargent, supra note 37, at 2076.

3 H AP PR AR R IR HE BN A, BRI ERNEET 2R ETEA,
RN, EBEREREERRREM.

44 See Mark T.L. Sargent, supra note 37, at 2068.

45 Jacques-Francois Thisse, Xavier Vives, Basing Point Pricing: “Competition Versus Collusion” ,
Journal of Industrial Economics, vol.40, no.3, at 249-260 (1992)
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B - B LU IIEHE BB nIE TE N R S SR E S R P AL Y 2 - AR
R E—HEERA NS ERERR—B XAEREEEE - ERNRmEME
BARRFEEE o BRI E E MR I E R R YE - AR > R TR
T —REEREE N - B EY DR BRI EE N L R E R E & AT
B BRI —ERER -

7. BERFRBIE (Product Standardization )

EmARB L BEEE(L - RIETRIMEAYREN - MRS ERTDARE - HE
HEEA ENARBREEME - EfARENREREENS  MEEERLEER
A - ERIIAREEABERERE - R > ERSE/ LR ENRRREET AR
THZ—  BHELFRBEHEESSBERE S AR EEE R » 2k —2K
BBk TR EERERthEER 46 -

8. FREIEFEMEE (RPM)

EHEBGEREE AR T IEE SR REMAEEER WA DIERERR R
B > RIMB AP BEET/NEERBIAE - EHEHRR A B AR R R
EEBIREHES -

9.XXEE

bR F 22 SR S O R e R R AL Bt 1 R RE AL, - B P R B B R T &
¥ > DMEBI SRR =R o

BR T IEESNSIRM AT SRURSR AT 2% > HE—RNE  BREAFEFHER
HETHREEEVIR - EAFFHN—EHRRET V7 st ERLDREFREEN
BATRREBEF R THRERLGT—ATNEMER B BTEEST - HEE
REREHE B HE R MU LR B — BT RS EESES B > BEERR ST
B « AR - AEREER THER - £2EAAHBEERSHES > Bl
KELENRAFEEERAT  BEEREHER_E R —BEE N -

46 See Mark T.L. Sargent, supra note 37, at 2068.

TR, YMEE, Hi5lE22,

48 AHHIEATERERIN 109 3R, TrRUAFERIILIRZERE 86 4 12 H 31 HARTZ Bkt
HhEERTR. AI5EE22, B1R.
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IRZHBEROITHIRERETR 4 BBANEST - EESSEAREERR - 1HE5
RRE > BATREEZRIL  EERNTH » SEEXTRERERSTRILLALE
RRRER  HERTEERNERRERST RS - ERESEES
MERT > BEMERLZEMEERERZHRBSTTR 0 b FEKEEERN
SR AR D I EL BT

NV EEIGETHEER T IAE - BRRRRER ST HRERE 2
HEALEY - REMES EE st HRBERTRENB ST RROIET R - HHE
BISMAFERTIRHOAS R INCALLES - SEMCEREBIE - A REf R R EEEEL
RE - Wit > WEMEHMESEE @ BITERORRE R A FEE I
FuZ bR o RN .

EEMFEAREN—EBNARS > HPRESNRER =260 Hftt+
EHERFHIRTESES (WMRZ) - > DRI NESHEE > NEISHIR
NTRER R EANERE ERERSTTR - WTREAMSTTAERETE - HE
EEMETRMSAHRBRNEY - EEMEMFRERTEEREITR e > 1t
BT ERBIR SRR It R -

BE > SRR — TR > 2BRSENFENES - HEREIR
DUEE B B A+ 2ARSE - BRME TS T E T ESE
HIRE T ANTETE - M=+ 24ESRD - BRERETSTEHRES LIRS
BT 51 » EfFHRFERIEER - A TRERRE T E RIS RE L - BOR
PERYBR R HRE R E R AIBERAER - BRI A G BTG RNE
Bt - EREE BRI FTRE LR BN DU - (Rt - FEEEFE L - (e
REEREARRE - TERFEREIRHES > DI FE -

O ERRK. EEE, §i5lE22, FS7THEFHSSH.

S0 RIMIRE RSN, RMEAESE, ERiIUAMIETHESER (CR4) WIIF, RBET
BHRESEREMERIO®E, BiEEE22, £54H,

510 TR EHTBE | TRNBAERG LS, ERAYEs S aikE
ET—HE2EEWHAE, MERRERHAERSE IfTBEREATE (86) ARTE 1045258
109 BRER 73,



B AT T R RS 17

B EERR—NETRASEIER

— TR RIRT | B SRR i = A bR Mk SR 58 — R AT SR L AT
BEHBTRFTHRAIBIR R - AO0R SR EH R SRR R 1T R R Bt
DURAESR -

—. EREHZRE

TESRREL L ST RREEE —GROBREFARAR S - F—E82
B TTR MBI GERIGE ) - BT R T B AR GEERE 52

BT RBRITRENAE - BEHSAEBRERENHRE - BfTRAZ
22 B ST BRI TR B W R AT B OB P U - (HERA BRI HRFE
IRIRIETH S H B REE - AT RABERE —o0TR - AEERER
R o R A G HE RGN - RINGIEAR R BRI ESR - REABTRANTRE
BRELEABRIER - WERIMOIEINLER » Bk— 0 - #EASHHTE E BRI
FERR RS I R ARG HIER S ERCA T BRI S 1T R R E S B A S R VIR
Ay

OTRABEMRBS AR

REEE R TG ) B TR TTRIEREN - EREEAZHLEAR
e (agreement) HYEETL 53 EREEIL - H MHIFIBRERI B -

52 PR SRR — R EMIFE SR "Every contract ,combination in the form of trust or otherwise ,or con-
spiracy, in restraint of trade or commerce among the several States ,or with foreign nations ,is hereby de-
clared be illegal........ "

53 2 3Phillip Areeda & Louis Kaplow, Antitrust Analysis- Problems, Text, Cases 288 (4d ed. 1988) .
{BFEFEIT 1939 FEEB BT Interstate Circuit—FH, HEERYRRAMEZETTESAHER
B EREFAEHRRM, WRR/ R RS BB ISR R — B TR. T
fi It R L I 2 BUE EE BB 7. See Interstate Circuit, Inc. v. United States, 306 U.S. 226

(1939) .) RMEMES I BBANFR, UEEFEREANEER, BR/ KAFEGLERRT—
BEOfTh, RERTREAABHAMELYECREFRIIE, HVEBGEREHE AT Zagree-
menttU AT R HER, MEFIEET R EEL GRS TITRABOIIGENGF, HEERE
HhbEHg R R H ARG R .
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1L AR EXERIRIBE

EHAZHNHENUERXRRIRATRLE 3 B SRR R
BT ABREERE B RSEENT - BEBHSHE B AT RS =& 55 Bt
F2HEENFEIRFTBISIRIRFERILE 56 - PIAIHETETT 1939 SR B Interstate
Circuit EATIIZEBIH - JURR AR iR Wk be s E It A agreement HYBRIT »
MHEEEBHEEE - B T IR AN T R ES A AR IR S
FTRE—EHE - B\ RERIFIRIE A - M3/ UR g HFR B AR
FEEUERTERE o \F LA RRHRRE TR TSR ST EE -
B EHBERF RS E - EEPRARRIIIER -

2 BBHENTTITARSUTER

FEEBEANREEABRYGER - A ERREESNERT RIS -
T & A RBEH — BT RINE - FIRTREREREEAMNEE - th
AREREEMNERERCETTR  FEEREATER Y Mk =B R ERNERIE
FEREBNEE > AEBOFTTREESMEEREAEC MR EE - 4
ERFRRITEREHESD - R F N TN E—HEE TR - AU E
2% - WAMETE LI IEEEY: - MERGHETRAEEZE LR HE
HIERIT— BT R > RENERRHRZEIEHT - EXST RINSEE G
ERERER - AN LSRR  BIESBEAFRCTRAZR —BHHENEEH
[FIRYETER > MR LRFRALEITT R ik t7% (meeting of minds ) 38 -

54 American Tobacco Co. v. United States, 328 U.S. 781,809 (1946) .

3 2EULEITSE, Fi5EE2, B U8 H,

56 Interstate Circuit, Inc. v. United States, 306 U.S. 208,227 (1939) .

ST ERRE T RERENER RET LRSI EERN, RiBPhillipE. Areeda R, %
B R e R R A, EEMENEEBRY TR MRESTEESE MRS, A
HERESEERYEETTR, #l20American Tobacco Case (1946) , Interstate Circuit case (1939) ,
Norfolk Monument case (1969) . {H&ZRAYEIRE—ENEE Fyconscious parallelism4s Bl & DAL
&, WH &R B Theatre Enterprises case (1954) T T HIINKRSE (plus fators) JHRHIZEHABr L%
BERIIFEEN,

See Theatre Enterprises, Inc .v. Paramount Film Distrib. Corp., 346 U.S. 537,540-41 (1954) .

See E.I du Pont De Nemours & Co. v. FTC, 729 F.2d 128,139 (2d Cir. 1984 )

58 American Tobacco Co. v. United States, 328 U.S. 810 (1946) .
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3.MiNEZE (plus factors )

FraaM inRsR - RAEER T MG MAMNEL E—ByRIR e 5h - SSEHMAIEERA
RIFLME RIS ME_ LT TR EIF AR HFRAYRT IR RS 0 -

EEAMI E-BHERRAEREERGENK - ERABEEBETTR
EABRAER EENEE - MEBNEEFEPREZEANAL » RNEE - Fit
ERREEEEEREAETE—ERER - MERAEEEAHRESEHEFTE
HEGH 22 R R EEBE SR A BT IR R B A 2 At A - (HAEEIEE B L T I InRR |
TR B BB R R IR E - BB EERFIET R 60 - ¥hlEE BRRRA
T
OESABEMALLRAEIM

EEERRET  BAGZENEREFEARTEIMAIRAEIN - EMrbit
ZHOIARRR S E SR ERYER - TR /ML — BRI o At S R -
AT REHERR LI 3R 61 - (HWRIE AR S B R E R R Bt
DRBEERS RO EEE 02 - AR EIEME SR A AR BIR - il
AR E EE ARG - T R LERERITESS - DIk E— S Il RS
B HAMRR AT SIRFFERIIRRIL
QMAHBREZDERCSHFR

E MR 2 U AL C S AR HRY - RS B /ML LRI E R —
Bl RMHERIMERET S - SR RAEC S SEHETER - 5F TR A
RS » RIDGE th B —ER E B A T HER B D A AR ANERISR 63 -

(ERM R F L FEE = B A LIRS
HERAERARBIFESE T - AR EE RS T LS ERRGR - (B F

59 See Phillip E. Areeda, Antitrust LawVI 212 (1986) .

60 Blomkest Fertilizer, Inc. v. Potash Corp. of Saskatchewan203 F.3d 1028,1033-34 (8th Cir. 2000)

61 Matsushita Elec., Indus. Co. v. Zenith Radio Corp.,475 U.S. 574,588 (1986)

62 Boczar v. Manatee Hospitals & Health Systems, Inc. 993 F.2d 1514,1519 (11th Cir.)

63 Bolt v. Halifax Hospital Medical Center,891 F.2d 810,826 (11th Cir.) ,cert. denied,495 U.S.924
(1990)
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R HR AR E SRS - SR EET - EERERR - TIDORESHER
[ WSS S QIR PP MVA S e S S e I SN
PRt kB ket RIR B R BT HER B R AEROMRER 64 -

(4 FEA

DA B R ik Be e 2 B A A S B AR 38 LA B LB R A BT IR ISR - SRR
AR ERREREEAE - HATeRR ARV AR AE - MEbtE R
SRR IIRREER - AR EENEAES HERRTEEHILRZFERBEL
HEERILRRRIMT IR - Rt E % Lt it ER R EMM IR - FlIaF SRR
PRI RS - ERESERRRFEEIENTER - LEREnER LR EHRENE
T EEHES 6 -

4. FER T BAYEER (facilitating devices ) %6

BR T NLEBIHE R AT - EE AR A — S T AEEARA S - A3
MRS - EETRAERIMET R - PIRIEREHRIREGHRR @ EHAYZH]R
A AIDMER BT R A ST - el T AREEHE, - R EEEM
RMERERE P L EHEUE 67 - BRI & =Bt /2 American Column & Lumber
Co. v. United States 257 U.S. 377 (1921) —&h » ZLESRX BHEFETH T ABE
FEHE ) EEMTLBCE R 68 - (HRERIEIER R ATE RE P ORISR
ERRE - TR ERZABATERNERRNEME - AERARRR - EREHRRY

64 Blomkest Fertilizer, Inc. v. Potash Corp. of Saskatchewan203 F.3d 1028,1033-34 (8th Cir. 2000)

See, e.g., In re Plywood Antitrust Litigation, 655 F.2d 627, 633-34 (5th Cir. Unit A Sept.1981) ."

65 7EBlomkest Fertilizer, Inc. v. Potash Corp. of Saskatchewan (2000) —Z1, JR&HEH=1EN
RRHTER, —ERBERSEE=SEENETE, S —EHRSNTRERCEN R, HINIEEER
Frig il iRy, AR R SRR IR A RSy, (R SRR ARE R R AZ
R, ERBE—PHREETEUERAEN THINAES , Ebr RIS E DR
TR R IR R A TR,

66 B85 Areedai® Fofacilitating devices FEE N R M MNKISRAY—FE, Phillip E. Areeda, supranote 9, at
214.

o7 2B, §i5EE2, H 129,

68 7F American Column & Lumber Co. v. United States 257 U.S. 377 (1921) —&Frh, R B W&
HITEREGEEANHESLH. Y. AR FEHRS HEERSHEIEE, BHRMRRK
HER, THHECRRRITRRE, WHEEERENZEER, TRESRKEEETENSS, Wk
AEEbR R, BRIRBIFRATHRE NG E SR SREENT2RBCHTE, FERE
EERGHEPAETHED HRERIGEATR. SHEESE, §i5/5E3, H24H,
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—

R S A E AR SRR —REHE 9 » AEESR E—BHTRAE
SRR T EARRE A - S bbb NS E R (S BB DA AR AR 70 -

Eesh - HBRE R B R BN E R T RAFE - EX 2B F SR
BT E AT R AN HBIRER T - (HARBERE R SR T
HEAR - HIRRFTRES [ SCBFRISER - RIS R E S TS R 2R & A RIAT
EHENARERNE D 71 » HI407F United States v. Container Corp. of America, 393 U.S.
333 (1969) % - gt BB &R B R F B85S LA\ A TS
o ERA R R RS I BHETRETERI TERER, «FR 2 BRE
B2 BERERERAERBEVBE T ESTS - hEEFESMAIMEE LR
ERRERIRETRIIBR " EREE, -

R ABERRIAE - BB R - B EF AR EBER
RERHIERRER - IERE BB BB RATER - MRS ERRE - REIE
EERIRR - RN ARG T R L EATERNEARRERCR » AR #E2 E %
R RN EER E S E(F T RIS ERH 7 -

FERT 26 SR R BE th BRI It H 7 5 SR B B AR IR 5 & vk 74 - (HEkbEt
BERERRRIEM OISR RN EERATRR R IRERNER - WAEEs - 411925 £k
EBLEM B ERIERREN R 7 IRV ENEEEERE LEEHHEL %
REMa BA(E FIAERE ~ KB EE - ERFERMAS -

Ebe IR R EME T E M AEE: - BERRAEKIBEFERE " RE T

69 United States v. Citizens & S. Nat'l Bank, 422.U.S. 86,113,95 S. Ct. 2099,45 L.Ed.2d 41 (1975)
70 In re Coordinated Pretrial Proceedings In Petroleum Products Antitrust Litigation,906 F.2d 432,446
(9th Cir. 1990) , cert. denied, 500 U.S. 959 (1991)

71 United States v. Container Corp. of America ,393 U.S.333 (1969) ,

2 Tk | TR BERNERETENSTRR, F2HEE 8l ARRRIKSH
BERARBETGETNTRRENEE, TES LRI EAEAIMERFEENRRE, MR
RASEEBGRERER,

73 Maple Flooring Manufacturers Association et al. v. United States, 268 U.S. 563 (1925) ,

T4 R A PR HABRIR (ERS.  AHIRTEBAREE,  MEReal E SRR AY, 40 Ameri-
can Column & Lumber Co. v. United State,257 U.S.377 (1921) , Sugar Institute, Inc. et al. v. United Sta-
tes,297 U.8.553 (1936) ; MEWEAPRAERRRATK ZFHENR, BLURIRE SEETHEN T
EH, MREREEREENES, AUnited States v. American Linseed Oil Company et al.,262 U.S.
371 (1923) . 2HEEEE, Hi5(5E33, H24HUT,

75 Cement Manufacturers Protective Assn. v. United States,268 U.S.588 (1925) , See Phillip Areeda
& Louis Kaplow , supra note 12, at 366-367.
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(specific job contracts) HIEGSEIER] » KEXEFIFE - KBRS AAR B ER
B - R ERETIERRAFE R KR EAOEH A - ESAERE AL RE#
RRNHEE - LR T EAOMHEE A B HE RS » TR L AR T
TEEST e R R /KB IRE M R B LR - BT A1 EA R E Rk Te s
EREHIEFAE A (EAERE - EEERBRIAEREA - 3712 ARRFEEX
KYBBEERGE T R E LIERAY - EKVBRERSIRRRT - BB RE HBEERR I 7kie -
FEIL DU 2 [Eis B 2R TR R ERKE - SMfA -

R > fEERRAIF - EEERRRKBSEE &R TR AR - BRER
T R BRI SR G - SE AR R B Abe R EE R R R IER] ~ THE S
FRNERREGFEERIFR - TERERERRITI2% - B2 I EEFs
MEE A HER - A TRRERAERIRR -

HAMER2ENIRE - ZEMARHEE G MERFEIRR 199 4 8 HA#i—HE
FNMEERIER T T BOREHA | (Statement of Antitrust Enforcement Policy in Health
Care) 76 » FH i AB T & MR AIRIT R - RHDUTREFA] © OZTHRERNE
FHEDSE=FEH - A% - FIET - BUTHERE - BRIAE - S - 220
% - QFRICERZPRE[EA DAY - QOZDEE LRBRGREER - BF—
R TR R LLENMSEIR ZEE R 25 9% - WRTERIENERBIE S 1
HE o BT A B RS E B R B A B RS BT N HE B IE R -

OTRIER—ASERHIHES

FrEf A G HEIRGBIRS - LR TRANTRER EERBENCHRHHF
HURESR - T ABRANSHERGERFEREE - AR BREY -
W SRS T R R G EBA A ENIRES T - RIS IR T EREE
(perseillegal ) JFHIEE " &# AT, (ruleofreason) T/ » B —EkeE M
BEAWTRERERERFN - thetE RETR AN H BB S Bt - ARk
ERSEE-RERTRUSE - NHERTSEEER GBS FHFEFH
HREENHE - K TBREREBEROTRER  NTFE—SRGEFEET

76 DOJ/FTC (August 1996) , Department of Justice and Federal Trade Commission Statement of
Antitrust Enforcement Policy in Health Care.
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EEHE > BULE > ASHE T — R B HRIER A -

—. BEBZRTE

FEREB ROE T » TP RWE 2 ReT 5 - —RATERRSE I ES TR
o SRIREEEAZRRILE - R EREER - MW HER I
BN S o —RER T EERERC 0 MEEBERE I ERTIAIRFEAE
MEIEH AR REHEEAREGHE - HREFE LRSI TRILIEERE
AE EFET LIRS - TNVABREHRBFIER BN E » SRF R ERTER
TyREBEMBESRINARAEEEEE » DU ASCR Mg S BB Sk E BB A T
M FE R E Bl R -

OEZERMERESE

1. #5818 (direct evidence )

EE AR ERERRR - RINEFOEBRIERNANEG S - Fmii$E
R EBRETATEN T IEEEENE L (smoking-gun) - EREEEHBEEBWE
> LRI B EARME - B REREER RIS ERE 77 -

2. B84 ( circumstantial evidence )

FEEN R SRR —~RIEAT - WEEEBBRNRES REECHRE  B’E
HEZBLGEWEE ARFHER - Bbe i kB EE B AR EEA MGG ER
BRIL - hRERREE S LT - BEEE LD HEEE AR TRL
EHHZE8-

FHOE MR SR — AT RS A FIEIRE - A RSB HEmE EA
M EHIEIL  thst R IR EHIRAL - Rt awRE i ETR R B » WA

77 ndirect verdict", FTEEEBERT, SHEEREFEFTENES AR NHTHIIRGRER, BE
HERREEEERLET A FEERAR, TREEEREREENIETRM, BES RN,

78 AR ZEHIh, BIAI#EEastern States Retailer Lumber Dealers' Assn. V. United States, (1914) —
£rh, FhEEGEERES(F THERER 5, HERERR TR PR ERBREELE, 5
AR EEMITRRAESR... 5 1 . fEnterstate Circuit, Inc. v. United States, (1939) K American
Tobacco Co. v. United States, (1946) .FH, RIARE EMERIBHER.
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BB - BT R ASME LB E —SBEGEUNTR - B R R EAEILHRE
EBEE - WAREIIMARERRZEER @ HERE S DI INRREE 2 RE
T4 R UAHERRIE ? SR REEERER R - JIREE AR AR R R EEE T2
HHy - ARG EMNIIER - AT EEENIIRRZZ EFHREEARE
RERALC S F 589 BRI TR ATREMERF - AT TREE B ARMBOIIER 7 -

OERNEARAURESERRA

EBEHFARFHZEE (FTC) REREH (DOJ) 1EFETT 2000 f£IY H AHfi—IH "5t
BEESETRRICRHTHSEEA] , (Antitrust Guidelines for Collaborations Among
Competitors » f&F%"Competitor Collaboration Guidelines" » A~ THIESER
Ay ) » HfstHRFECHNEIF TR » TR KRR RS - TER
BEFHE R ST REST ER ICAHTER: - B ENAERR - RHESITHIZEHE -
e g R AR T LUERML - DUHEE S AR @R FEET - EsRatezE
FRAREEFTIERRFN2E - HENLENGER @ ERFEHREELEAE
BEFHRIESIE - HRFHEERAIERREFETERBRT R - JEER
F2E5EE  HPHEREERRERBFERRILC W ERTEERIN » falan
_F o
1. BP58ERA 80 (per se illegal ) BAEIRFAN 8! (rule of reason)

SEESGEATERI AT R AISREE S - et 2B R RIS S FRINGER

79 Riverview Investments, Inc. v. Ottawa Community Improvement Corp., 899 F.2d 474,484 (6th
Cir.) ,cert. denied, 498 U.S. 855 (1990)

Corner Pocket of Sioux Falls, Inc. v. Video Lottery Techs., Inc., 123F.3d 1107,1112 (8th Cir. 1997) ,
cert. denied,522 U.S. 1117 (1998)

80 FREEFA], BRETRAZITR—ERFESREER, Al —ERBMEEMFLIEE, ~HER
EERHEETHIRRN, MEREEE RN SERmRe, JTRERE LY
REBEFEEMBER (pernicious) HETTHEEE(E (redeeming value orvirtue) , BIRERER L
ERARCEREREL, E2EWEE T AVEERAAERTTREATEA ToBER . 5

FERER, FA , EoERTECREAPR G RBM EME, TERAYZGEEG/N\

TAEAAHR, BR2E.

81 5EFH], BETRANTRETESE WHERERNASREBNZEERFSENSN, &
AT RERBEFEENTRBEERT R, THRICEHETETIIE, RREEUSEEE
RiEE, WOMEER RAEEREEN, HRESRNARNEE LA RRER.
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R EREREEEE L  BYmERNS T AERSEER] » MERERFERR
BHIER - RS R BIEETTR  EREREERRA] -

(MEREEFRR

IR TEFEGEEA ) B—HRORE - HREFEZHEFBOIEE - L2
HERIERER - WOERNTE - ERERERFT LG - Wk e EiE
EEERRER - BE > RUSEEE - {56 - BEELETS - TRAZE—E
WEHE LitihE - ABEE - RN ERE R AR - PGS - &
BRGSHUF AR B R R TR AT ER HHRT R

Q&EEA(

FEB LR B ARE R AT R A MR E - REEA S BRI T -
GHFAIST - ZEELRBSFERA L TSR R G HEZ THB
FHRRBRIZR - thRbEB T R G IRIRk 0 2 B EL IR RE 1 R IR B BR AT
HIEMRRNEERERIGRE - SCEHEED - W - IRESEHIRZEE
IRFFAARTR > TR RS -

FERMAERGEFEIET R - BRiiAFHevAE » hstEmn
TRAEERBECEELN - REBENAETERET - ESTERKHT
MBS -

2. LR ERMRE 2 —REFER) 82

£ TSR OEEA ) BT BRI RRR R M e —BIR
HI > ERTESHEHEFE A SE R - ELERBRRFHERS A BEER
BFHIAER » BIBEREF AR DR FEATE R BB PR E—
i I R A b T DARR A

(BB F ORI

TERWEEHFELHZRSEARNGEAR - WA EHEE R - f1A
HFERANBREIE  REEFERANEEEE R HEENREMEIRE » SRS

8 28 "HFHES/ERAT, (Antitrust Guidelines for Collaborations Among Competitors ) Section
2,
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SRR A TFRE A D2 HEETRENEEER - Sueftayiii2iE%
HASEEHAIRE - BPE MG TER DUERNE G 2SR L ZPERETT -
PIANEE (joint ventures) ~ HFIMEZEHS - BMRWECE - RISHHES 7 2 ERETE
SABERTIEE

B FE PRI - BERR AR REDIERER RS - Wi
AR REZEERANIEEEMME © 55— - SR R SRR
ER o HEEEBRERBIASHERTS IR EER - T - BelEs [
BB T - thR A -

QBERHEF TR

BFEN SRR RER BRI T R B BRI AN > TR IR B T 1R
WTERER  REH - WE - IRERERRY - DERTESFREEE - B
T IR bop 22 FT RE B PR A MR R L EROR - SDABR SRR E - BREE - SR
B R EHRTIRIR ~ DU HMAER T LR B0 MRS R IIsF e
TR - BFER SR AT REN IR EIT %S - AR R —EEFN TR
A AT BRGNS E - SRR SR PRI AR E A S -

3. FHEEFERMEZ RS
£ TR EAEREA BEAT o AR EERBAMRESF RN ER
TR HE AR -

WEEREZFRI T HBEZ M 8

A E—BBERERFAR - CRIERN TRFRSERR P
RFLAERI R - EEA B RERIEA] - A1 > B eERXEBE T - s
B st A S A - BIALE SRR R R E R M AL AR SR S i - MU BRI (E
BERELNRER - HRiGERERZREEERFHRATNA - EEREGLIEE
FRIETTHT » AR ELEREES -

BERTERE A Rt T L o WATEEEILE (essential) HIFERE - {H

8 28 "RPFESTEFEA] ) (Antitrust Guidelines for Collaborations Among Competitors) Section
32,
84 25 "RFESERA L WERP TR,
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AEA " EHEALEY:  (reasonably necessary) o #FZ > HAHAHMERE LR
HB DI TR - MERFEFHIS AR IR A E R B Y - PR R R
AR " AEANENE ) T - EEEER DA EAMRRB R TR B LR
GELEN  FERMAAMGZE T AR EE Eo#EAINS -

B EMAERR LG TE - PIANEIRER - Bl - BE - BRERRAREE
EE > Wk B AR - AT REFRRRE B REEE 8 -

QEARERRITIREZ 347 86

GEFACITERESFEN "HiE ) & T REHE ) OTTERFRER
WAH > RS R R E L - SRR sE D EHEhE - BHERE
RER - WAOEL - WE - IREREH > MARRES -

HRGEFEINT - ARERRFHENABEETGBRATE - SHEAR
BN > TERRATARENERETR R E TSR 2R TR

(overall competitive effect) #HH—{E52REM IEMERTIRTE 1 FribHFRERIEIH -

T EEFEATE - BRARTRFHENAE ¥ KRG ENAERER
ERGBRENTEREMENBNSGHFEE - ERRHEENNERE RFHIE
ZEEEN - ZHERTORET - RESRNHFEE - KB FHGEETHET
BEZEX > PIIEMEET SRR THREREFRE - RSN EEERRE
HEUIRE - ERE SRR R ARG T T -

WRAFHENAREFN ERZTHET > EWERRILFTFEER - 2L
A SRR FES - ZGEHTFEER - K > ERXFHESRE LIE
BF o NEE LEERKREFEET BB FAR I HHEHEEER > £
ERBRAEE -SSR - TR FHEE FREF S -

8 20 THREESIERA L Wittt TEHA .

86 28 T HFEE1ERA] , (Antitrust Guidelines for Collaborations Among Competitors) Section
3.3,

87 2B "TEFES/ERA], (Antitrust Guidelines for Collaborations Among Competitors) Sec-
tion3.31,

8 RSN ERERFAEGHFR K, B2 R quick look" rule of reason#53 47
A, tRRERATSHEREREERFRGT, XANEFREHEENERMTREEE RS
AT B3 H7 5,  Orson, Inc. v. Miramax Film Corp., 79 F.3d 658,1367 n.9 (3d Cir. 1996 ) , James
Murphy Dowd, "Oligopsony Power: Antitrust Injury and Collusive Buyer Practices in Input Markets," 76
Boston Uniersity Law Review 1075-17,1104 (Dec., 1996)
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FERTAFHEAER - BHEKWEAE LFRES [BIFFBFHISER - AT
AMNFBREE THRFWER - IEE—SoT2EEE TSR > FERIE
HERFHERES GRS IS ISR FEF R - HieAE RN
T WEHE TS S ERNTHHETE 8 [Fk - iR R R DO BT 2 S g s
BEHRE T HRILNF IR > EERNRUERF W ERTRMYE (exclus-
ive) HYBRIEFRERME: (non-excluive) #990 - i 7E REEAIHIM 1 - P2 HERE T
RE (likely) FHF (timely) - TiRLAFRERBOBRTFHES 2 - BRILZSN » EEBRBHEIAT
FHEMA R ERERRFEE LTS Wi —FAEE -

R BB REE R EBESGRFEE - TE R L ERE -
K » HREBRMEORNESRFEE > ITERMAE—PRERFHERTR
BhEBBEE T SELEN » BHATER SR F A U e RS
A KB F B -

(A) HRBERERISMT

& TEHFECERR ) HRBEARERST - TREEAEAERE 2 —2
FE LRI IR RIIR - SO SRS S ERAIRNRE - B—IRAE
EFTREERET ARG E - A8 LBRIRBIRE RN - UG TEH B S &

8k THPESTERA Section3.33 WERHH, TR GERKTHGRTENGEARX, BHE %
BEET KA R SR E KRS STEEEA] ) (Horizontal Merger Guidelines ) Section 1.4 FTii%E
HEE AR, HhmEEPEMEEE (HHD FMEEEE, N "TSFEE/ERA
Section3.33 thigE], FEWHGERERTTHETENRR, TERRE BEFtLNESEINE
B, DEAEGREEREEAREFCHES, AT LRI EE TR, TIEER
SEDIERE BRI, FIIEIES RS RN F AR EENEE, 5 R
PSRBT SR, (TS —Meara s, RIS EMERAEES HLUAEH ETR RN
BERIREE, THREEZEERREEHRAR BRI ZHES.

90 HEERMERHE RIERIEAN AT E, WREHRRFNEE, RN ERZ2HE
BRI PR T E.

N —RhE, GIERFEINRE, SHBEBRIRERFEEERT. 26 "RIFEGERA, Sec-
tion3.34 (f) .

2 FTEREVAZERAERESR: (1) 2HEETIERENBEZT, BIREERB
ETRFEHNREE., (2) 2HEEHREIEAR SR CEEAMEHAENRER, (3) 28%E
KRR ESEERT G NEERSEEELMGESMARNEE. (4) SEERERNK
WP EERECEE, (5) KRFENSENTEERE. (6) SIFEBRNRHENN. 26 "5
FEEERAI Section 3.34,

BUTHTRE2H L3 THFEAIERA] Section3.31 (a) . (b)),
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RIFRRROTE 4 RECEVUREEEY - RS E - AT - BOHE - Bauts -

AL BRI T E AR B F ARk - 1 A SR RETT 24T - [ERRE
R S U AT R TS T BT RERD# W - (5 LN B2 TR RHR i
HRD - WERE  ERREEREEFE -

S—E AR R R G E R TR E LR - HREFE SRR
2 Rt AR IR E B ERFEE R FERVEE - HHRTREE
TEE ~ EEHhERA S - R LREASEG - BT gt R r R
HREMEET - RSN AR5 > HAAAR AR R M #1725 -

BEAh » B REEE - HREMAKENTE - X L FTERHEEERF
HRERADZREEEEE TN > LR A AREIEER I SELEN -
Bl ZRF RSN - BRWERHLME R EME - W ET RS - &
RAAEEREES D &N EREEBSGRFEE % B HEZERNAE
ME - BEOFNWERSRNEFERER - (ER - EE - )4 - [WKE > A6
HAOEHEMERER GG BRHFER - E0ERNENRR HRTEEETEREK
HOBSEETE - AIMTRELL ER L ENERE A5 [ BRHFER - MEDENER
e A R RE R > I ATRELL > F RO PG TEY (L R R R E B —
BPEHIER T ) BMEARSS [RLCHFRR

(B) HWHBERIDIT

—EFBEESER HHITE - R L ERRBERRBIKYE RER -
oh B~ IR - BIERBIKYE - EEERRREARRFHENAEFEN LTS SE

M ESTHERERTYE (RREFEER, "HREESERA IRETIEERES R
SRR FHEH MR SR E /KRS SEEFEA] , (Horizontal Merger Guidelines) Section 2.2 H1
FrERiER, HRETE LNSFERGHERRHRERNERNE, THREREECRNAH
BRMBOET, HRESTHIE AR, AEZERE " EXEEET RS EEE KXY
FEEEEFEA], (Horizontal Merger Guidelines ) Section2.1 FETHENNR, —EHHLESEF
RERBEEIRG, S—EHBERESHEYRENNREETHRE. Mg aEEnRmriEsEE
M. BEHEHECEREN. HFERTTSCEEESRNEESE, RERPMRmEE e EE
B BEHETRIRE.

% Posner (1979) Ry, BHXMETEE, BRERRAE, EXHENRRTRHERRELT
BRI KERI R SRR, FREETRRRRD T ERNEETEE, HINRTRERR, B
EfRRRE K b, ALEEZRETRERARER TREERELESE BREFH., 2HE
BE, Wi51EE33, FIR2H.
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R~ BEREEEREEH LR FEENTREN: - HAIE2HEEHESEEBRE
IS WA R DRI S SRR » T ERB L AE— D R 2E
EEER - TTRE - H2ERE - Bt R EE 2 S 2 DAHBE ST T Re R ARS8
HE

—BmNE - TEERTRIE T K SHEEEE] | (Horizontal Merger Guidelines )
Section 396 FyXHERFHL 2 HERE TTHE ~ HIF ~ IR ZHIRZH (committed entry )
T BFESE

(C) HEBMERFFILRAIIT 8

BEH G R AT CR IR - R P& NS EERE LR EEN
Mtk - REFEBNEEMANGEEEHES - HAESEIREE - /I EERRE - &
BIRE RS - FEM LT - THEES BRI FHIEMRAIES] -

WIHIATR - BEEERMRE LR T E RS R TSRS FEER - WA
ZEARTEAREREESFA R AENEN - EEEEMFAEEE T
FOHIEIEER | (cognizable efficiencies) - tuLEEAEHEEMBIER » MHEEER
B R EEENEDRFEIR TRZRAEER - H IR NAT R E B BRI
TR o

IVTEBSF RS RE - TERMAHSERAFHEREREERZEMN R
ZEHNEY  BEREEE  TE-FHERTER T URARREER 9 - ZFH
ERGEAGHELEN - TREENRER - EETHERRARIRRILCUR T E R
AR - (EEE B ERATSRETE - PIIEESEEEATTENTRTER
DERFREEEL  BEFSRNTEREPERTRENEE GHELERE - EER
FEREEGEHENAET - BER IS HEBIRRER SEFRABRI > MiEARHL
BHRENEEESEMEBTE - EERMUETRLEREZERFHERTRES

% B " XBEEI RBARZ HE B EKERES A, SRS, 245%"1992 DOJ/FTC Hor-
izontal Merger Guidelines", f&i#% 5 "Horizontal Merger Guidelines", BEEFIEBEBH L BEE Y
1992 FFEEHE, YR 1997 BT,

T EFHRFEENTRATHARBNIIARE, HESERE T2RNSE, .

98 2B 3B "THFESTERAL Section3.36 (a) . (b) .

P R AHERNEAANE LR, EBANELU "REAFETGHE ) NERRATER
HWARGLIRDER. WA SEENE R FHAT R ERZETREA A EHEIIRE,
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BREENRRE— -

HITERWREERFHERGOHELER K  HEE—PHERERE W
ORISR | - B REBCR R - WRERENER - EEERMERER
GHENTER » EEBHERATREM: AN ~ QAR ~ 2R - FTRRA ~ 20
PEE2 AT FRIRE DB - DIRBMERF B RERZFAR I GE L
BN TH » BHIEERHTHREERANTEE -

WRFEAREZZE 100

£ THRPFESERR AEIEG - SCRNERFESENLZ2EY - %2
EIRFHERFESTETR - TERRS A EREERTISHEEETHN - [RALL
B FHBEE2HEE GHTHS SEREHERT ST NEEE =1 RBR
Z2EF A B T BRFESERER L BEAEREEEINEE - MeEHErE
& (merger) ~ DIRATREMTSHMTRIE FREFRE - WAERELT] -

BRT BTSSR 20 S RRIMERE - T EFEESIERR RS2
55 FREMUREFRIARITRERAHNHE - X HEEFRASELZ 2B AN
B2 - TEEEFEKERRER > BEHS LLAEE=EFESEML LR BRI
WFREAL - EEFREAT A FEER AR TR R EEESRNE - HEFHERK
AEFHEMH HAERESRENHR T, - R BRI ENE
ATRECREBRAGEVEEY - REMMIARINFERETEENRRESE
AERENTTERES > HIBRZ2ER A -

EBHEFAFTEANEREE - T A s E 535 . (contestable markets the-
ory) 101, (R HhPHEHERRE - HECEHTHIESAIERE - #e6ETHE LA —%KMr - Hi
ST e R PR IR S R - RRERERRFNTET  EREEE
RFIRFPZEBERFENEEZT  REEAES=HHES - "TRIFESERR HR
H—EGREGER - EELGRE - BRPEFEERBNETRNEF S  MAREEREN

100 2288 MRE &EHHEN ) Section 4 : ANTITRUST SAFETY ZONES,

101 el TR TR, SIRERRE TR EEE GEEREATRNILERA) ,
T B RE— R, FERETE T R EUB TR R SRR, 2EREESE, 5l
§E19, 260 H, ST, HI518E37, H 260 = 265,
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BFTR > EHR LR DIRAAEFE - [ENERA B FHIRE -

= RER{IZDE

"BRERELHE  HBERCHE - ) AEREREN—T - HHATERE
BELME R OEETIE - AIARBRGRCE - RiMEER LMD - #3
EE AR K AIRER TR EERE -

EERR—HMTRNEERERBAOME - REbaA R DERR T
A -

B REERBEERE—BUTE > AIEERNARTERESEHIMN E—
BEAMEUTE > FinEREAAREENERER - HRAEESE > JIAN
AR B P BRI SR 2R AR 102 « ykBe IR RS ERA R B BRI HIET - K
HHTERAIFR R IR SR R DAE B PR PR B R C B A 2R T B R AT BE
% R ERR RS RN EENR - AR ERENGEREE -

HR > FEHETIHE - EREREROEREMIMRR - AT kbR &8
AT FTREMERY - RIS AAENECRAHHENEE 103 - R A HEE
FAERGRAET - HERREIARISFEREST ERER T HREREE ? 1£ 1939 £
BURF & Interstate Circuit —ZErh » BL/ARE A RERE BN BRENRHTARES R
BEREMRARREE - EEbal BT AR M4 S BRI IHER - R
HFERRR A G R A IR - R /K Fr AR A R R 2 BRI
AIREAIEAERIA T RE A BHEEE » Al HIREESHEAEERER - Bt
BRI RR - T ERE TR BRI R AT RO TR R ER
R - ATREE B —(EiG e - AL BB R TSR AR - THEH Ui
RECRs B R AR T RIRER | 104 » SRGRA OB I T IR B AT R R HOHE (S -

Wi > #EENMERREH HCEMRER - BAERBRRER © FrigHrE
DERHRIFRFEEAERENER - EREHE LEAY B AR

102 Blomkest Fertilizer, Inc. v. Potash Corp. of Saskatchewan203 F.3d 1028,1033-34 (8th Cir. 2000)
103 Rossi v. Standard Roofing, Inc., 156 F.3d 452, 466 (3rd Cir. 1998)
104 Interstate Circuit, Inc. v. United States, 306 U.S. 208,226 (1939) .
“The production of weak evidence when strong is available can lead only to the conclusion that the
strong would have been adverse. Silence then becomes evidence of the most convincing character.”
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BWHARTREE - AR LR R TRERE R - &SNS L EEEANTTR > '
B EHRREFRHNBRERHENTUR - 2R A EENRER  ARHEERE
BRGRIITRE

BE4h - #E 1969 ££K) Container Corp.—ZH » S A REmHETETBTEEMRR
BITRIHE - ROUBEECE - URREHEFENTERREST  AgEEE
RARTH IR - AR EAGEFIE RS - BHREIERARERIEE 105 - 4%
HEEEEHETRIEHRGREFER - AREZEERZ A2 -

N, SREBHOHTER
ORREVL AR RS

— TR E R ARNEERAEREHNAE - thebRAE BT R EIE
Bk 2R H A ERETTRHEHE » EREREREERARS - &
Héeth i B O A R TR R INR SR R - RS ME E— B E T R E I L
Ly ZSE T taal S GEA) S

{EANGE RS R MR T - hEREBEREMY] - GREFERER AR
BHUMIIRER - ARBE S HEMHAREENEZRR - AR ERIKEERAT T
B 106 » Mtk thFSRAEF R ERIILFER TSRS - T RRISME B
MR DT R R AN LM ISR A HIBT SR - T FE AR o B2 S B M P ARG 1T Ry D B
RERFHMEAT - BEER AR BEEE =R - hat2Rt T ERIEHE, - 2

ERERE ) o HE TRETERE ) - EONESENMRRE - HER TS
TARE = RE B TRAIBNZE 107 o ARAT R AT EGRAIMS INERIZR B R bt = FE BRI B2 -
HIBERT A LRI -

105 EEg (28, SRIATE. BIEFMG, Ai515E33, $F128H, BS2HE 102 HE 136, BIRARE
BT FEHER A,

106 Arceda PRI IMARMEEAREGE LTI RTREGEXCEAL, HULEELE
ST AREERN R, BRILERATE L H AKES). 2B Phillip E. Areeda, supra note
9, at 214-215.

107 william E. KovacicKJR.f#, 2Z:BMichael Freed, William E. Kovacic, M.J. Moltenbrey, Nathan
Eimer, supra note 7, at 151.



B AT T R RS 35

T R R B SRS 1T Ry SR 5 A ERR MRS 1986 4F Civil False Claims Act
OB » ILFEE T BHIE , (bounty mechanism) 108 » R{ft (-SRI & —3E
BEE&RFRN - DEERE ZEAERNITE SN R T BT R R TR
DAR R SRS BRI -

by RAFTEES AR - BERREBERE R ARG SEE RN
B STHARBRRIE—EREZEZN TRHRE - B TRmERERERE S
RS » B RSN F A RN DA FE B 018 - BB S HER 2
REAEFRBIMYE SRR A » (HEATRIBE AR E RS -

OXEBFRZEEZHVFTE 28

HRE - EREFEARER R EIRRIEE RN - ZBIBFHZSZEE (LT
i FTC) HEMS RKIERIE - S RETED R AR M 2 4 — B M T REy
ATREM: - RITAE 1992 SR H—RERTHYE LR “invitation-to-collude” - ZRKIHERKRG
B HERNEAERARER TR 109 -

FieE “invitation-to-collude” - BIEE MR FH FH FRETRER - EEENH
75 T FHHIFE KR - RIS B T M R MUEAT[EIFE - B th ERE A A 5
ZFE®% (Federal Trade Commission Act) AR " AT | AUHE 110 > BFEAE
BEEER/MITRANELRZTR -

FTC —7GEMA HE R 1992 4£ Quality Trailer Products Corp.,115 F.T.C. 944
—%H » FTC K28 Owen FiR » ARARHIEE O H—EE TR ERITE
8 » AR EHF RGBT TR - SRR FEE -

M > £ YKK (U.S.A.) Inc,, 116 FT.C.628 (1993) —Zh » FTCAT3EEIT R

108 [5] E3E, Civil False Claims Act (1986) &k T B EBURTRBBCRATH @ —THEE, HEiRH
BEFEEREETR, WIREHEEE TS EERERESHEN 15 %2 30 BERES, BHEHE
Hkdst PSS EhE A G TESES, RAMRET —HeEEERETNBREESER
HERE. William E. KovacicRl A8 B S T DUBR RGN EERRE, AtlaiMmeas
HEHEEEERER,

109 Geraldine M. Alexis, Invitations to Collude Are the Federal Trade Commission's New Weapon to
Police Unilateral Activity, 2000 American Bar Association 68 (2000 Spring) .

0 ZXEPWARZEZEGEEART, BARTAERFHIERERZETR, UHERBZS
ZEGHRAAVHFHILIER. FHASHESETEERATR SE B S T EBA T EE
ERRR.
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EHEREVEE K (explicit invitation) IERFNRERAYEER (implicit invitation) - {HFFZ
TR BRI T B THE S A RAgERAT 11 -

TAE 1996 FEH) Precision Moulding Co., 122 FT.C.104 —Z 1 » &R BRI ETF
EEH T RBFRIFER » MR ES I RERE - ENTRRBEGTR » AR
BREEE—BHESTRIHE - FTC FHEMAR ZEEEEE —HEHARMRRE
HRANTE - B EETRMAETIALILRELNREER - DU AR - A
RET R AT IREEM IR - BTG TR -

FTC Ry H#TEA% “invitation-to-collude” - 5[ HBSHBMWARL ZHEE G
SBRGRERENTR - BELRIERE AR EE T Rt B T 35 R a5 R
BZHT - BB E T E T AT  EhERSERERBCR - B
REHZEGFFHERE » HRE 1T E B R R e ik 9)i& STk (incipi-
ent violations of the antitrust laws) 112 » H “invitation-to-collude” F#EBH 2% [ TH 2
—{EEERR - FTIC AR ZZEEEEARIRET - SRS
W CUEAS -

HERFRENET - HERNEEEP R RBLAFEHAR (Consent Decree) 55
13> RIMEE FTC fr ERAERE MAEREERE R - AMHEHATEHSE
BB ARG TE BT R RSN RS -

A, S

BREEFRE G R TR R - TR -
B ERREALS Bt T AN R EEEREE TR - 8

111 FTCHE 1992 FE-Quality Trailer Products Corp—ZRYH -G RER B A S PR T 35 7, M2
FICEER, LANE M ERAEFIEALR B I E A BB E R E G175 (invitation) ,
HRFTRATIS, AAIFREE—EREREHHE (afreebiteattheapple) , FURETTH AN
TREFIER, BORAETERER, ERNFEZEFER, IR, HER TSRS
WEE, MSETRARSEES BRI ARNERN, RMFTCLIR R THE 2 BA5 [HF
#. 2BEH051EE 10,

112 Geraldine M. AlexisfIFE 5, #HHES TR (incipient violations) HE, 7EkBicase lawhH
BEHRRRSEETENIER, URERRRSEERSETRERBEFEENEML,. SeeGeraldine
M. Alexis, supra note 110, at 74.

13 B EIEAY, SN RS R R R RS R BN B B S RORLER, IR AR
HET ST EE MUk HEHES AT (remedy) SR (relief)
FEHERIFTIR,




B AT T R RS 37

BB NE_ LA MR BSERITTR - ZEEAFITR A A ERIRRIL -
RAESNBL EEORTTR - REHRESTHET R R RAERATITR - R85 -
M ERIZA TR » BAIEA BRI LE -

HRIMEEDITTRIRA BRI - WTAEBHRRER EHEAHRTERIL -
EBEGREHRIL > Wil R EEAMBTRILEGE @ HERI " IINRsK ) Bk
RFIETIEYE - FrEEi NN R - R LR EEAZ A INE BT
FE_EBAER MRS R - B E EEA BRI E -

AR AT RERERTE R - REEH ESERANKINER - BfEEEAR
FEIMAIGENE - IANERTENRCEH R  BEFE B FEURHES -
AR EE AR R R AR - EE i NPERW A S AT REM: - Rkt
AIRERE R E A B B IR NI SR

BAFBORRFE G NTR > HRHATARERTEESHFFELR -
BB RRETNIAS - RFTEEHE - SRR ERENSFRRLRS
U - AR SRR GHEAERANE—SE TRERTSTEREN, b o
REBEFRTRESERFERRIFE - BERNETLRER R - &
TR - HARSE=EEH -

HE > EEREEE - RS UIMERIRR e R - AR RE
DR R AR E B AR ILITBIRYATRE S © TR RERAGHFE S ER kY
SIS > MAXBZEGHRARINIEERT " HFESERA, - RAAEERRE
fER S EFRIFHERFE RS ETR - RESFERER S —ER AR
#E o

BE5h - B AR B G RTR A “invitation-to-collude” SEIRREAR - MEIEE RSt
B — BT RIS E - HEEERRR T HE— BT AL - HRE
VLR LPTTEERAVEERE — E AR REEREEER - BER RS E R R
RIFERZE - RHEENNARETNS - SRR —BHEENREETH -

B, BE—EEITRE=EDHNT

AP EFHAGER - THEEMNSRWAER > IAFE5H T80T
BB A TR G DU B — BT R B B I ZRBY
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— U—BUETRED ZZH!
=p— BREFRRESHSHRPGETESE 11

RETIRAFEERERS ST WA T TR ) ERmEABTERR
BETReHED > HEEREEE " —BNTE ) ARATREERN—E - 7R
R T —EBMETR ) SR LR A EEEERNE -

HRAZEP > S PEEEEE T —BMTR ) RRSTROESRER > B4R
H5H - thEREEEFBRIER - RS SENRE ARRRERZ 3 - #
ERIFREIAEAE ~ BRERATR TS TR B E) - EINERREREERR - DIPHR
WMEAZITRAEGECRE BT REN - ELGEWHREBAE " —EHT
Ry o T EEE CRRERRE - AOURRER -

EHNARERTE - AT " EBF AR BURETIERE ) CH - 7
BRSOl R 53R - IR A R EE RS SRR - 42 THE
FHERZBRETRENE - ARMA - HRESEMARERNIT R REF R
BENRERRTAENERAA  EBRINERNER LIHEREFE - REEEAR
MERME - KIS EARE RN » MHEEETRRBAFTEERZNEHNERE
L EEERE  REEOERAERRE -

HhI— RERFEENSERIGRESE IS

LA I ATE T EERT RN F Y - RAEM BRI T E A B E BRI - B4
RPAART SRR ZIRRNESHE - Wit RAREREREERR R RERE
DEATIS > MAFHFESETSEE > URAARZERRE - Ak
EHEEBRBRE « EE GER - WNESEMETS DA RIRERES - el
BRI ONTIEEN  BEHHERERNS AT &R ERRRRTT -

14 BIRA XS ERRBEIESL. F2ETBRAYREZREE (VUL 2RFEOLOR
BoE, oYEAR, BT, B17TH, BEAEEYHHEENEAIRTRRAEAILT L
B T SFEEREARMATE - BRER,, &FF UL 2EFEOE— AFEn

&, Bt HREEZERBURATFEESEHEARDH—8, ST,
ISITRBREATPRERRE (/U DETE -GS, S FEnRk A8, 27H.




B AT T R RS 39

=p= MELTBISHEBESE 116

EARESD A PFERETERNKE  EEENEY L Samils  —RhEE
iR B A AFZRAE " TR HEN ) - EEHL BN
MEREEBHENEE  B—hRAEER > UaREFRTHGTRIVE - FIE
BEOEZ TREERRNERIES LN S FEARE - UIRGEIEHE L3
FH -+ BN B PO R AR o R SR I R S DU B S Rl R R T s
BeSh - EFBERB RIS —EE: - YERLNGETHSEH - S RARHEE
BE > WA PEEENRR -

FEEEBBIE - AEMITHEE T SURTSER ) PRI AR EHGHY
&l BRI - BR T AEHAMEGIT AR B B T SE R R
o AENE T —IH " EERERARER , - BHERRMUFLESEEN "RT
TERABMRE » RREBWKITRAERARAEERY R LFEEERZ® > S1EE
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The Analysis of Concerted Action
Lee ,Yu-Hua

Over the past few years, the Fair Trade Commission has included "unanimous action"
under its regulation of concerted actions. The concept was derived from the precedent of the
U.S. Supreme Court, and its essence is generally referred to as "tacit collusion" in economics
terms.

Tacit collusion occurs generally in oligopolistic markets. Competing firms in an oligo-
poly usually take their rivals' actions into account when making their own strategies. Each
firm's decision is interdependent with that of its rivals. Hence, it is difficult to differentiate
between concerted action and conscious parallelism. In addition, compared with coordinat-
ing by contract or other formal procedures, tacit collusion is less prone to antitrust detection
and has become the choice for coordinated actions.

Thus, enforcement agencies will be faced with the difficulty of gathering evidence.
While direct evidence can be difficult to find, antitrust enforcers are confronted with the task
of inferring collusions from circumstantial evidence. Since the concept "concerted action"
derives from U.S. Supreme Court precedent, this paper will examine the U.S. courts' opini-
ons and other academic references.

First, we know that tacit collusion is related to the market structure by generalizing the
opinions of U.S. judicial system and relevant academic references. Successful collusion am-
ong competing firms is usually dependent on market conditions and facilitating devices in
the relevant market. These factors will become very important in the determination of tacit
collusion. Accordingly, an examination of the correlation between tacit collusion and market
structure will help in the future regulation of collusions.

Second, the development of presumption of fact in U.S. courts and the competent auth-
ority is worthy of consideration. For instance, the U.S. courts apply "plus factors" to deter-
mine the lawfulness of an agreement among competitors. The Federal Trade Commission
and the U.S. Department of Justice outline the competent authority's analytical approach to
collaborations among competitors in the "Antitrust Guidelines for Collaborations among

Competitors."
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Nowadays, market activities are complicated and variable. To compete in today's ma-
rkets, competitors frequently need to collaborate. Indeed, collaborations among competitors
may be beneficial in many aspects, such as increased efficiency, cost saving, encouraging
competition, and an increase in consumer welfare. These benefits are consistent with the ob-
jective of the competition law, which is to protect competition and market mechanism. The
emerging hi-tech industries, increased internationalization of competition, and growing use
of electronic communications will make tacit collusion easier, thus collusions have become
major hurdles to overcome.

Finally, to regulate tacit collusion in the future, we should consider whether the meas-
ures taken are consistent with our country's competition policy. After examining the domes-
tic market situation, legislators should deregulate certain oligopolistic industries that are re-
sults of non-natural reasons. Meanwhile, the competent authorities should keep a close wat-
ch on the change of the market structure. In addition, the competent authorities should have
a clear and more defined scope when taking action against concerted action cases in the fu-

ture.
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