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applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings (OJ C
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as a position of economic strength enjoyed by an undertaking, which enables it to prevent effective
competition being maintained on a relevant market, by affording it the power to behave to an
appreciable extent independently of its competitors, its customers and ultimately of consumers. This
notion of independence is related to the degree of competitive constraint exerted on the undertaking in
question. Dominance entails that these competitive constraints are not sufficiently effective and hence
that the undertaking in question enjoys substantial market power over a period of time. This means that
the undertaking's decisions are largely insensitive to the actions and reactions of competitors, customers
and, ultimately, consumers.

7 Cited from Herbert Hovenkamp, “Intellectual Property and Competition,” in: Ben Depoorter & Peter S.

Menell (eds.), Research Handbook on the Economics of Intellectual Property Law (Vol. I — Theory),

Edward Elgar Publishing, 241 (2017). 2%EE¥4a0l > JESZ40F @ " No anticompetitive practice can

succeed unless its participants have significant market power, which is the power profitably to raise

prices above cost by reducing output. This requirement applies both to anticompetitive exclusion and

anticompetitive collusion. |
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2! BxBH " Guidance on the Commission's enforcement priorities in applying Article 82 of the EC Treaty to

abusive exclusionary conduct by dominant undertakings (2009/C 45/02) ; para. 14: “The Commission

considers that low market shares are generally a good proxy for the absence of substantial market
power. The Commission's experience suggests that dominance is not likely if the undertaking's market
share is below 40% in the relevant market.” {EE[EHHF7IHEFE 18 185 4 TEHE © T —FHEW
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European Union to categories of vertical agreements and concerted practices, para (8): “It can be

presumed that, where the market share held by each of the undertakings party to the agreement on the
relevant market does not exceed 30%, vertical agreements which do not contain certain types of severe
restrictions of competition generally lead to an improvement in production or distribution and allow
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% Communication from the Commission — Notice — Guidelines on the application of Article 81(3) of
the Treaty (Text with EEA relevance), OJ C 101, 27.4.2004, p. 97-118, at para. 21. FJEC40 ¢

I Restrictions of competition by object are those that by their very nature have the potential of

restricting competition. These are restrictions which in light of the objectives pursued by the
Community competition rules have such a high potential of negative effects on competition that it is
unnecessary for the purposes of applying Article 81(1) to demonstrate any actual effects on the market.
This presumption is based on the serious nature of the restriction and on experience showing that
restrictions of competition by object are likely to produce negative effects on the market and to

jeopardise the objectives pursued by the Community competition rules. |
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3! Herbert Hovenkamp, supra note 7. 3%E53% 2 JRSCACMAT T © T To be sure, certain practices such as
price-fixing are said to be unlawful “per se,” which means that proof of illegality does not require a
showing of market power. This is not because market power is irrelevant, however. To the contrary,
naked practices such as price fixing, which produce no efficiency gains to the participants, are
profitable only on the premise that power exists. As a result, proper identification of the practice
eliminates the need to assess market power separately. |

32 Lawrence A. Sullivan, Warren S. Grimes & Christopher L. Sagers, The Law of Antitrust: An

Integrated Handbook, 3rd ed., West Academic Publishing, 30 (2016). #%E57% 2> [ESCE0AI T T For

some antitrust offenses market power may be inferred from the violative conduct. For example,

conspiracies among competitors to affect price or output are generally treated as per se unlawful. The
plaintiff who established such behavior by the defendants need not make a separate showing that the
defendants possess market power. |
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An Analysis of the Anticompetitive Effects Requirement
of Cartel Regulation in Taiwan

-Focusing on the Development of Courts’ Judgements-

Huang, Ming-Jye"

Abstract

This article analyzes the reasons for the judgments of Taiwan’s courts from January
1999 to May 2019 on the constituent elements of Article 14 (1) of the Fair Trade Law,
namely, “market functions that are sufficient to affect production, commodity transactions,
or service supply and demand”. In the judgments, the courts’ judgments affirm the factual
determination of fairness regarding the constituent elements. However, this article also
finds that the interpretation and application of these constituent elements based on court
judgments may not only occasionally conflict with the reasoning and determination of the
previous and subsequent judgments, but also often have significant implications for the
type of disputed joint behavior and the crux of the market effect. Based on this
understanding, this article first explains the normative meaning and function of the
elements that can affect the supply and demand in the market, and then explores the
relationships between the relevant market definition, market share, and market (dominance)
power, while also discussing the courts’ decisions on the subject. The methods used to
identify the constituent elements and the development trend of judgments involve the
application of so-called “quality” and “quantity” standard analysis, while also addressing
the major problems that face such analytical methods in the application of judgments in
China. After that, the concept of “vertical competition” that appears in the courts’
judgments is explored in relation to the joint code of conduct. Based on the above analysis,
this article proposes an explanation and application method that should be sufficient to

affect the functional requirements of market supply and demand in the future, and serves
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as a useful reference for future Fair Trade conferences and also the courts as they interpret

and apply the constituent elements.

Keywords: Fair Trade Law, Market Power, Market Share, Relevant Markets, Per se Illegal,
Agreements for the Purpose of Restricting Competition, Vertical Competition,

Joint Boycott.



