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The Meaning and Function of Relative Market Position in Competition Law

Niou, Yue-Jheng *

Abstract

This article aims to clarify the specific meanings and normative function of concepts
such as “relative market position,” as employed while enforcing the Fair Trade Act (FTA)
in the past. During the past 20 years of the FTA’s enforcement, three concepts — “superior

29 ¢

market position,” “significant market position,” and “relative market position” — have been
employed to designate some market positions that do not constitute a “dominant market
position” according to the FTA, yet enable undertakings free from competition constraints
coming from the market. However, the exact meanings and application criteria of these
concepts still contain confusing or overlapping elements that have yet to be clarified.

This article starts with a systematic investigation of cases delivered by the Taiwan
Fair Trade Commission and the Administrative Courts. By conducting a comparative
analysis of the meanings and application criteria of these concepts during the course of
their development, this article proposes relatively specific meanings and criteria for
current application.

Next, the article suggests that the “dependency theory” has been largely resorted to
in the past, making “dependency” a criterion among the components of these three types
of market position, more or less. After summarizing and analyzing cases that have
recognized “dependency” in practice, this article finds that “dependency” comprises the
assessment of two major elements — “the definition of the consumer (or trading
counterparty),” and “the existence of competition constraints.” This structure is similar to
testing whether an undertaking is dominant or not.

This article further performs a comparative analysis between Japan’s Antimonopoly
Act and the Taiwanese law, focusing on how Japanese law regulates cases of “exclusive
abuses” and “exploitative abuses,” both of which fall under the regulation of relative

market position in Taiwanese law.
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Lastly, this article highlights several viewpoints that should be considered to better
understand the significance of relative market position, and gives practical recommendations

for law enforcement.

Keywords: Fair Trade Act, Relative Market Position, Superior Market Position,
Significant Market Position, Dominant Market Position, Dependency

Theory.
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