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SRIM » BN G TSI (loyalty/fidelity rebates/discounts) » T HAFEZEEE A
Ja 552 (dominant undertakings ) B » &0 R T2 -

SEFRITI SR (conditional rebates ) 2 —7 » (RHEIETT PLFRRKITHE—E
JHEN Rat Z SR EE « SRHEELO BRI (T RRA{E - threshold) - BARIZHAE
AR M4G TR - 2HVEEEE{TZ= 58 (European Commission > NME#ZEE )
£ (BERE SR G 2 R BT R i BN S [EIAG (FRETEE 82 fRIUE R Z #h
B PfEEd)  (Guidance on the Commission’s enforcement priorities in applying
Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings > |~
T (45R) ) vk - HEHOENRSEZ KT CE 28 mERTSIE

(market power ) Hy4ERFEGR(E -

TERHril s —fE > eIl se A A TR A RYAEE - 281 - BbER - T
SRHTHITTREEE 4 B SRR E (loyalty enhancing/inducing effect) » [FEFE K J7iE
(iR 2 SR ~ R R 2 A2 (e EEZE TS E BH8CR. (market foreclosure
effect) o HHFEUBERFEIEHR - FEHNRER B S EE T "BI)
HYF G2t o AHEH L - 20 {ar kS 2 i B AR S a0 ST T Y R R M Y R T A

(competition law ) 7 —KEEHE » TRIEZA S Z S

A2 T - B BB AR TR A R A o B SRR ~ R
SRR MR [RS8 T8 It (as-efficient competitor test, AEC test > ¥
T AEC G 22 - 85 = BRI M 4EBION AR Bl e & Y AT RS - I

! Concord Boat Corp. v. Brunswick Corp., 207 F.3d 1039, 1061-62 (8th Cir. 2000); ZE{Zl& » " “EIkIT
O Ay ERETE AN E——DAFISE N ST BUR ST Rt o EAUEER 2019 55 2 8- 91(2019 )

2 Communication from the Commission—Guidance on the Commission’s Enforcement Priorities in
Applying Article 82 of the EC Treaty to Abusive Exclusionary Conduct by Dominant Undertakings,
2009/C 45 0O.J. 7-20 [hereinafter, Guidance].

3 Id., para. 37.

4 Id., para. 19.
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(HBEHH
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. BRI R

RERITIIEESE S MFRKTT D fefthd EAIREST - S i s R 2 20 By > BIA]
TERE 1% 0 SR B AL IERS 20%47 400 - JRBD T4\, (JR{E*80%) - D Z&EFHEXK
B 25 Bl > S ZR(EREFRAL 10 7T - D ZHEERA (total cost) AILUGTERAET
Far > FH-ETREEAR D ReEme BEZEY - SEHEAAIERR D B
i e R (B

ifQe>Q—-C=QP
ifQ<Q->C=0Q/P+(Q—-0QJPR

piran > %5 D &1 S £41 10 B - N HIREEE (0) WARME 20 BALZR]
B (Q) - 8 D FHEEESTT - HaBSRA R EEE (0) BFRE (P) ZFK

O ZBIE - pifEEE 1 85 -

T O EHE RREATEOR B8 (20 Bfr) - 0 RERFBRITEITIEERE - E - ¢ REREK
A PARFFME (10 78) > R AFITHILLE] (80%) (PEL R ZSRREHI R HrilfEsE » Bl 10 T
*80% =8 Jr.) ; Toni Lampinen, The Assessment of Rebate Schemes under Article 102 TFEU, Master’s
thesis, University of Helsinki, 14 (2019).
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FEANEE 20 B - BB ZRER - Rimeh 18 2 20 By 2 A dndt HA S 24 -
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FHERZ T GG ERYTIN > Y D R BRI MBS AT SO HE S - BUEIEEES
B D AR - D A B IR EEE -

HA 0 D EREEEE 20 BAL 2 BIRRCA F-30 TT! 0 5 21 BRATIEIRIE R IEH -
Ei B AT CERRAR AIEE) ~E - 7% - PR RAI e EE —X
PEsER 10 7T T BkEE 5 % 8 JT - BARG S AT S AT BOA A PRI B 2 B
PRRANE? © FEAN > AT AT A 2 SR AL - BOPI AR B 21 Bl
FERNER S R A [E] £y 8 TT » T BANS EBUHTHI (PR AR S BRI ) “RE -

Gr Bl - AEMEMHTIRTARY TR TR (suction effect) WIZERTERMEASRHY
B (T AR Y AT S SR A R A

Q)i T I——(E M LB R T

FEFEAIESTIT (exclusivity rebates) T » FK G HBER T K A THISESE RN E —
SEEEBT (B0 80%) - dAREIERHTI - 280 - FEFAH R ED - FREMETIIAE £
RIZERM T BEERRAE | A(EMEBE T -

I AR ? LB —FR IS » %5 D ZHEFRKE Ry 25 By - Al " DIBE TN
K D BRiE 20 BEAZ ) Kz T DLRMMEATIIZER D £ 80% , - W EHE L5gAHE" -
PRI > S RBFKTT > BIAILAGE T - 8 HRTZHREREZRNFEILT - 5
it M OB AR LAV L BIRE & - RAE PR BRI E IR & B R ITZ R
KEAFEME » SR FIE A LACL RS - 1w i 4= (8 A e iavfs

9 Id. at 25-26.

10 A6 > FiEEE 1 85 -

1" Toni Lampinen, supra note 7, at 25.
12 Id. at 26.

3 Id. at 24, 26-28.

4 Id. at 29.

15 1d.
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DFEHERRE ST o EITIIZG T RIHER R CHMBEGRETT0) > B8 ERIFER
PfE o phi - A (ETREA BT R RTT Z R A S A Y RI{E 2
JEEAT > oy A FRYETHE R

C =QPR

16" Case T-286/09, Intel Corp. v. Commission, [2014] ECR 1-0000, para. 78 [hereinafter, Intel GCJ; id. at
23-24.
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4. 58— EFITIIZ IR E e

AT AT RE B T 2 AR - CEL A EI8E M - 28I - HCE S Ry fel 2
JRENE THEETEEG , (theory of harm ) Fyfa] ?
(OFRZ P

WETS  AEEEAE A (dominance/dominant position ) 20 H 75 & #58 A
TS )& - TR ITRE HE AR - MRS T RS SR
(unavoidable trading partner) o FERAZMIAL > Famit P BB X HRIES > FF

KGR —E LB 2 R R 4G H B3 - N P A S R
SYEESK o WfE T AT EEESK | (non-contestable share of demand ) =i " A {EEEHYEY

0 BREHE A S - BN B Ry s Sl AL -
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EFHE , (assured base of sales) - A - e AT I LUSE FAVRIERTR KA " 7]
WREESK | (contestable share of demand ) 2! o

AAEER R R 2R EEEARRR? - (1) Bl ZRE O IMER
nnE EERFRZ A 5 (2) dnfRZ iz (market position ) FRITBONE
FHVEARAR G AT RECE S R T A S e i, (must-have brands/must-stock
products) 5 (3) BEHARCA—TFRFERTZMHIRCA (AHEEZ2LTEE S EERIAER)
Ah o EEHTIIRTR A RS A IR 5 B R ERR TR A RS R A — 80+ (4) ZEREIR
Hil—— e BB 2 M s A R S E N PR AR - A AR R Z LI D BT 1— (558
FHZHERRRERE, TISMETK) L o MR ER A L& RN EIRERE
BRI R R R Z EEILAEE it LGt R &5 R2 5 (5) 885 MA——
ERX G A BRI R E RS BRI E R » ORI RHES B | R AR R E T -
EEEEFER ) ZH—HERER S - EMPEA AEREK -

AR RR R TR E RN RES - BB EEEAUHELZWE - 1)
R~ (BRSBTS R B S TR 2 AR e RE e 8RR - I T e
F+; (competition on the merits) /5~ BAEM AIIREEM: - 2800 > E08 5 FEHIHA
AEERRR R ZIEE » IAE ZIRGS T T R - BIETREse A 2 nlgE -

Q)EFITIZ HEH R — DR A R (%

OB EREFTINAY R + R THAT » B S BRI TSR
SRR 5P EROREENL TAEAUE ) o PO A R R (B S RARAR » T AE A3 5
RO R KT Z B ARA > (M R EFR KT E A R 2 EH ~ BRAE = ek ml

21 Intel GC, supra note 16, paras. 91-92; Toni Lampinen, supra note 7, at 29-30, 32; Nicolas Petit, “Intel,
Leveraging Rebates and the Goals of Article 102 TFEU,” 11(1) European Competition Journal, 37
(2015); FfElé - mifEEE 1 > 85-86 -

Damien Geradin, “Loyalty Rebates after Intel: Time for the European Court of Justice to Overrule

Hoffmann-La Roche,” 11(3) Journal of Competition Law & Economics, 606-607 (2015).

B EELEFE  EREET R AR TSR FRRZ IR0 "1 — GRREE—EREE
R B ERE TS ETR) o - BERE - EEZEEER RIS EEE R RS
MIREE 28  MEER A EREEERE T NMELEER AR > F—BEER
[E]HF L PR AE AR T RE R P B - S AR RE A A e B FB K Z LB - [ER B EE
KB NESERIR AT A [E] B B DL e R IS R

22




72 o F B FE A

FRFFRORZEEEP - E > > K EHBMERRE - B S EE AR R 3RS
KON R AT R AR OR Z — Bl oy I H SR - (e A - B AR o
(HwipE T hER ) -

TR T B dEis BEFTE T UCHC , 2 T ARUER | (effective price) © #5FFK
TR HERASITImAE 28k CMEREEL) - fEm » mFE
ZERSNERNGE A G SEE - BAME (compensate) F5oKJ7 2 A EIEK - FERK
Bl R A R0 (EAS - 7R 7 SK D7 R f e p 1% 2~ BRI AR AN S A 1 8 o =5 S e T
AESITHIRG 25T o ARERS AR > TS EIE 2 TRE R A -

STRARESRT - A= TRIELIE , MESER S (1) DEEESTHIRTEH
PREEER A E0E (CTRITIIEED) - OB AT GI S A ECEMAMT . (2) ELAT
FLIEEE Ry 2Ll - SR EIB 24028 > JrR0 - OS2 R E — g Ers) 3T
HIERE A PR EEAL R 5 (3) WHRHEMHRAHGE (relevant range) - JRENFEKTT
H2/ VR ATRE ~ FRE B AR s L e Ry - FHRAHIE ~ A/ NERURAREZE Z 5
T EESFEEN A FEK - ETRRITRER A vl 5 R KRt rE g -

SeRk batER T - IR ETRARER - RSB QAR E E AR E R T
Bk LA EIRA SRR DUHRR S B N 2 SRS B 3 & > BT BAR RS 2 &
FArsHEA T O ERK - BElR 0 DUB S BEEZ FERE R 2 e

24 Guidance, supra note 2, para. 39; Intel GC, supra note 16, para. 93; Toni Lampinen, supra note 7, at
32; Fflé - FiIfEEE 1 86

25 Guidance, id., paras. 41, 43; Intel GC, id., para. 93; Toni Lampinen, id. at 30, 34; Viktoria H.S.E.
Robertson, “Rebates under EU Competition Law after the 2017 Intel Judgement: The Good, the Bad
and the Ugly,” 11(1) Market and Competition Law Review, 22 (2018).

Guidance, id., para. 43; Damien Geradin, supra note 22, at 587; Kuo-Lien Hsieh, “The Intel Decision
and the EU’s New Standards for Behaviours by Dominant Firms,” 10(2) NCCU Intellectual Property
Review, 21-22 (2012); Viktoria H.S.E. Robertson, “Loyalty Rebates under EU Competition and US
Antitrust Law,” in: Pinar Akman, Or Brook & Konstantinos Stylianou (eds.), Research Handbook on
Abuse of Dominance and Monopolization, 1st ed., Edward Elgar Publishing, 7 (2022 forthcoming);
Fiona M. Scott Morton & Zachary Abrahamson, “A Unifying Analytical Framework for Loyalty
Rebates,” 81(3) Antitrust Law Journal, 803, 821 (2017); [HEE " 1 2017 FEBEEARE Intel ZEH[H
SRAEFEATI (GB) FERER OIS RBERRUR ) > P G 5 83 H#i - 3

(2018) -

FHRAHIE > % B3 £ 552 Guidance, id., para. 42; Damien Geradin, id. at 587; Luc Peeperkorn &
Katja Viertio, “Implementing an Effects-based Approach to Article 82,” 2009(1) Competition Policy
Newsletter, 19 (2009).
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QtPs + (Q - Qt)PsR = (Q - Qr)Ps + QrPc

Sp < (@ —-QIAR—-(Q—0Qr — QP
€T Qr

F—EA F AR AT KT B A8 GBS m e E ST Z SRR
ARG B A R e 2 SRR - (BREEHETR - 55 (A SR RA SErs -
BT HAERE

QPSR = (Q - Qr)Ps + QrPc

S p < QPSR - (Q _Qr)Ps
‘= Qr

FERRAER T - BERE R ] SRR s E P Z BRI K 05 & AT R L [E]
PrEFEF] I HIFE R _E A DUZE A= BERRSR < 2410 - 25 Al 38 K Z LL BB -
BEEFEHEZBEAR S > QAP A REPEBES 78 R S A - 41
HA A RUER Z 5T B AR LHBREEE R A - THREEEE L E S FE P R K -
WA RIS ERS 2 BRI F ERF A iR R ZF T EAHRT KT
P E RN A E RN FHEZ TSR K -

) [FIFRER P E A

Fo T oG AU ERS 2 2 BRGE 2 R LLRA IS8 F I 2 A > B EAE (f5r)
15[ AEC Mist - DI DI ITANEZE TR L " - [FAERERBFE (B AEC)
rEE S T EREEEEE . (hypothetical copy) - HELE 5 EIEAAME 2 HK

¥ QREFWCHERERZEE  APARBEEREZRE  QRBERKEE  RAEEHFEZ
PrIEEE] (P8l R 7 MR R SR TR ER) - QRFMEMEEE T & - P AT
(B -

2% Guidance, supra note 2, para. 43; Toni Lampinen, supra note 7, at 34-35.

30" Guidance, id., para. 42.

31 See id., paras. 23-27.
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AEC JIE YRS R (cost-price based analysis) 28 » Z5 {112 B
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Z(EREHARUER - IR EALER - BURRR SRR SRR EE 2
EEBIIAT & - il 2 B T R R R F R E R KT 2 A TRk -
M AR K - IR TR 5 B3 2 BRALRA ~ TR Bl & Z B pA
Fa] SIEZ il EETHIR - s FE e SRR HE AT EMAFENTHITE - &
SRR (VAR AR B8 R A AR IAE RT3 F 75 SR B 2 P - B AEC BRI 255
FHRAREAFCRERE  WCEEFTEELERUZIHIR  MARFEFRKZTEFE
FFERRERFEH IR E RO TR HIEMER % - EHEE S EEEAHEZ
AR - BE 2 > AalsF R REARHTIIAVFEERER TR AYDhRE - St
T SRR RLE ) BRI B AL R B s > TEREBOCSCRAY TI0RF ) T > Ty AT RERE ]
G TS AR, - B ERR T5% A AR FRR I EE S AR
KE R 100 AL 2 FKTT D FRHEELFIRIE Ry 80% ZiEMAID T - S ZIRE R
THEAAY 10 7T > 35 D ghEFR KA S £RiEHE 80% » B aTmt 4 EERIE B AL 1E1S 20%3740 -
JREIHTHII% (EAS Ry B 8 T o &% D ik 25% 2 Ali 7R K 2 B gL gy - K

32 DG Competition Discussion Paper on the Application of Article 82 of the Treaty to Exclusionary
Abuses, para. 63 (2005); Case COMP/C-3/37.990, Intel, D(2009) 3726 final, paras. 1003-1004; Eddie
Johansson, Assessing Rebates under Article 102 TFEU—A Path Towards Legal Certainty, Master’s

thesis, Uppsala Universitet, 21 (2017); Ioannis Lianos & Christos Genakos, “Econometric Evidence in
EU Competition Law: An Empirical and Theoretical Analysis,” in: loannis Lianos & Damien Geradin
(eds.), Handbook on European Competition Law, 1st ed., Edward Elgar Publishing, 52 (2013); see
Case C-62/86, AKZO Chemie BV v. Commission, [1991] ECR 1-3359, para. 72.

BMEZ  EEEEEEEIMAT R > MHZBEERE TR ) eI - HAR
A yelk B S HMT R it 0 2 P - A o] e i A S s R 7 U S E B
VE ST HRRRERE T R TR S B - LR SE 7R RF AEC HIEUSHE &' [F12H 0013 5 Guidance,
supra note 2, para. 23; Kuo-Lien Hsieh, supra note 26, at 18; Toni Lampinen, supra note 7, at 40;
Viktoria H.S.E. Robertson, supra note 26, at 6; Wouter P.J. Wils, “The Judgement of the EU General
Court in Intel and the So-called ‘More Economic Approach’ to Abuse of Dominance,” 37(4) World
Competition, 411 (2014); BF5 ~ HEIAFE ~ S B0 - HEIEE - PG EBINEEE B 2 2P T—
DI G R At (TR ) PR FT R Rt l— » A& 109 RIS » 56 (2020)
BATT o T DB R E e S R SRR E R, ARG B 22 HBE 4 9

(2014) -
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AEIRAAFTIASFZHETE AR RRE R o BPEE 2 ERAERES
P S ZJFME (10 78) » BEARRESI S ZIrilig(Erg (8 JT) - MZHME EHAr 2
TC MR DUCPEE S ZITHIE - MR R R ITIIZ B E R LA B HALE o I
A RAEREZ 58K - ABC MG Z BRASEIEAIMA LS 5 3558 2 Bug B2 tE > IR E
[F FRER R B L A B - Sl B Z A SRS -

MEGRARATERES = > B " &P A, (long-run average
incremental cost » [N LRAIC ) Bl " 2R a3 A | (average avoidable cost » [N
AAC) o AAC (kT EREA T B - BRI G S HIVREAS | 2 F35{E » LRAIC
Hilfs "B EREESIITARA ) ZF9E - HY LRAIC 2 #6lEHRE » i
LRAIC @S AACY - fE N EF - AAC ZFUEGREL A Bl B B - a7 i
I Z —VIRASS » LRAIC HIfR(E AAC Z Bt EMIEHT R HART AT Z EE AR (fixed
cost) (C) :

Q=80 BifiL » P=10 7T » Q=100 Eifi » R=80% ( PeBL R 7 FefERIfy S Z HTHI{REHE - JRE[ 10
TL*80% =8 7T) » Q=25 Bfir > sHE&TIH PZH=27T °

Guidance, supra note 2, paras. 25, 41; Bill Batchelor, Sophia Real & Baker McKenzie, “A Practical
Approach to Rebates,” 3 (2018), https://www.bakermckenzie.com/-/media/files/insight/publications/
2017/10/ar_antitrust_approachrebates_octl17.pdf?la=en, last visited on date: 2022/6/30; Wouter P.J.
Wils, supra note 33, at 411; SfE2E > Tntel ZZBUFHFH S 2 | | » NEXGE  F 79
.19 (2018) 5 BHATT > AifGEE33 0 10

36 Guidance, id., para. 26; Bill Batchelor, Sophia Real & Baker McKenzie, id. at 4; FH#&F5 » [6] F&F -

35

7 AAC HEHEFEYERA (average variable cost, AVC) - FT RHARIA 2 B ERALEH By
0> HiBiFARNE LR T RAS (variable cost) Z FUERLAT RN RIE - 280 > HAEERK

FEAETTT RHHEIA > I Z AAC RIS AVC » HHEEE A ER —# i - H LRAIC f#H8L
H4ERA (average total cost, ATC) fHIE » MEESESE L AERUEAE > HEMBILRIFALE A
(common cost) [t LRAIC HIEEHY ATC » & ATC Z SUE R LLSESETE N 2 FirA 2 s
FoBERE » LRAIC 2 g RG] 1) 2 Sn AT s TR & 5T AL [ERCA ;5 Guidance, id.,
para. 26 n.2; Bill Batchelor, Sophia Real & Baker McKenzie, id. at 4; Kuo-Lien Hsieh, supra note 26,
at 20 n.48 3 [FAIS - IR - OB ITAR R AREE I Z I - AP 102 L
FEERes 0 138-139 (2013) 5 S ~ HGAHE ~ =t - BEIRE - AiEsE 33 0 56 BATT » L
e

¥ = AVC  HFUEEEANERP RS Z A > TREIIRAT RIARI AN 2 AR - fEEE# - AVC
KB TERL ) TEHE-UERA - ERBREE TREL - BEBIREL ) ST AT
Z AT BEEAHER RS FUE EIE AN © e - FEREE o [E BEE 0 138 -
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R1 RAEREZ e wE

1T R AR 1T R
ATSERIEA IR e Rl A
EREB®N C B

BRI © AREE TR -

HEARERERATERE © (1) EAZERE LRAIC » BiFE i A 8eR T
PR F > B G A B & AT BEEI{AR AEC sz 27 227 (safe harbor ) ;
(2) BHAEBERER AAC > EHREBFE AR A EHES - S E G R%E)
ok (3) BHARERTMEZRE - HESSCRE AR > HAGESE
HM G T2 -
fEEES > AEC JEl52—MREEEry ot » SR ERE TG ZH
HREFE - SR GeEENEEERERIAT R/ E e LAIPERFE FRER R - N IEE(E
EPHEFEZFER RS ( MEEEBFE > 4 Intel ZXh 2 Advanced Micro
Devices, AMD ) WRFEEIFERR » S22 IRIRY « b5 > SamlImt&E R0 - s fm/a e (i
EPEPRERESFE B AR S ERFAEZRR  ERFERGEFEHER "4
BhWEY) ) - MIFREREHFEN TS, -

(ITf BH—FRARRUE ~ A RE RS BT R

B MmO B T > HERRH B A E S AT
EFRHE Cexclusive) ZAX G RIAFRIFBEE RS Z 0 EHITE - @E W& B ATHERY
PEHIIZ0 MR ERt T 5 S S H BT S - BOs AN Z T B RS Y
FaEMN > AREOREAER EZ TEN -

HK o HEPRE SR I FrilsaE A A Alse oK 2RI RaE Y E AT
AEARRUE Z B E T - SR RIESIE YR BB TIARIE L - mIRT

3 Guidance, supra note 2, paras. 26-27; Kuo-Lien Hsieh, supra note 26, at 20; Fiona M. Scott Morton &
Zachary Abrahamson, supra note 26, at 823-824; Wouter P.J. Wils, supra note 33, at 411; FZ&E75 » A
B5E 335 10-11 -

40 Case COMP/C-3/37.990, Intel, D(2009) 3726 final, cited in 2009/C 227 O.J. 13-17, para. 29
[hereinafter, Intel EC].
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R ARy A &R E L - JRR - SRR ny IEME s e E IR 5 8 2 e (B
MIEMERZBEESEA THFFRKEEEEFF LK) - MAEREEYEE
RSGEWILZ sy > I E BTSRRI EOK _ EAN 5055 - A SUE S &
ERTMETRETSNEZSEE - 52 > BENEAEEMAT L fril#E
A M AR KT A i 5 B Rk SR ARF SR R Rl (B e TR le A 2 A8
FRRE > HFER B R 2 AR 5 g9 Al A RE R AU ERS Z SR AR Lt 23 -
B EBEHEDH TS - e SR BUE AT B A fHE AR s
MR & Al — o LTI RGRE - Bel 2 i s s SR - TVE
TR YL EmARES

SAEZ &R

EEETHIAL R - MBI E A DFEERAE (profit sacrificing ) £y
MRAE—— BT AR AT 2 [FIBF e = A it 2 (A - BRI B T dmpkoAny
Pral ) 4 o EFRRTTImE RIE - FTIORI RS EAS 22T - K2 AR R IR
BT = BRI RICAS - 1T SELRF FEL e & 2 o A Bk » i > /F R — T H A
TH - MG L e TR ) 1T 1% & ) (recoupment ) W fIEFE LRI MEETH
AT A B b P (R

6/ NE—BIH T L BRI

BRI T - o] DL PR S s T B DB S T SR B R - (1) #rilIER
AR IERTR > WHRITISARSEEMERE . (2) FHlZMEAESRA
AEEREOK - BRIBMECREEARSIE - (3) Il ERmERE T HEER
K2 BIZE Y BRITERRT SRR RIRAT AR R M T 80E ) HPEY . (4) FERY
REERE— R EITIIRAETR K5 Z SRR TS - SRR e L

4R MR TIEE Y 2 R 0 B E S BT AR L -

42 Fiona M. Scott Morton & Zachary Abrahamson, supra note 26, at 780, 784-786; Z={Z&i& » FiEz: 1 »
83 -

4 Damien Geradin, supra note 22, at 610-611; Toni Lampinen, supra note 7, at 36; see Nicolas Petit,

supra note 21, at 38.
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AR - BEERRFATFEERRE - 5 T 1R ) BT AEEN S BIJERE
BERHE Ry (R BT R AT Z RE SR ATEE

(=) BHITHIZIRFERR

(e F I - DI REAE LA N IR EY (1) BEERER—R(bm
hefETs s (interbrand competition ) 3 » #EM{EHEHEE 1B UL (consumer welfare )
BTG 2 ERECERCE 5 (2) BEIHIEPIRAEREEIMDM: (vertical externality )
S EEI(E (N ENI{E > double marginalization) Z fHRE——HHYFR KT A
WURITHIZ B RE - (GRRERT  SEITHIRIR TR OK TR E B - (R
KRG A e B 34 B0 2 8 - AL EEE - BAIFBKTT 2@
s o Him NESONEEHE ZBERITEY - M ER R KT _ B Z 05
FEPEZHE BT REERFE R TEAMERE 0 (3) PP IR Z
A—— N HERE S ZININRZZE - BHEE M ZOR R — E M E (F R
LGB R RHE - BRI IIRER A 5 Rl Bl TR sl 8. 45E - i
A P-ErRE R AR OT AT Z SMESL il (4) BRI IABR et E S Z ' E
SRR PR - EEA THNE ) SRS 2 XSG - (1) T ARSI o
WTHIEESE n] REEOR TR SR ITST — RS 2 AE E R LR s B2 Al RE KT B
SINVESUTIIESE T G AEA ) 28 (5) ST AT T S s T R
MRS ER - EMESEER{EHBA (economies of scale) » EEAVHIIINE )

4 See Fiona M. Scott Morton & Zachary Abrahamson, supra note 26, at 816.

4 Commission Notice—Guidelines on Vertical Restraints, 2010/C 130 O.J. 1-46, para. 107 [hereinafter,
Guidelines]; Toni Lampinen, supra note 7, at 47-48; James L. Hamilton & Ibrahim Mqasqas, “Double
Marginalization and Vertical Integration: New Lessons from Extensions of the Classic Case,” 62(3)
Southern Economic Journal, 567 (1996); BER » giigst 26 - 125 [HER ~ M3s# - JHERER
PRAEEH " SEE ALy 2 #RE BN - AT E 102 FERETEHRE - 8~ 50-52 - 118 (2013)
W - TEES AN E B N BURREBE - AERGEA] 527 E5F 1
B 123-124 (2019) ; ZEEE - WA - 2ol - & CRALERAEBAT) o "B L
HrrmFEs] , (2018) - https://www.gushiciku.cn/de hk/106706636 » F{& 318 HHH © 2022/6/30 ; &4
RIL T RELLBO AR AR A A Th YA o M B — DABR BR B S5 B 2 SR 58 5 Tl 2
BB NERZZEF] &5 27 E5 2 # 127(2019 ) ; see Commission Regulation (EU) No 330/2010
of 20 April 2010 on the Application of Article 101(3) of the Treaty on the Functioning of the European
Union to Categories of Vertical Agreements and Concerted Practices, 2010/ L 102 O.J. 1-7, recital 6.
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REERAZ B (6) EFHTHIABIARAETTRENTRII  fItHZE
2= (hold-up problem ) DU HAN{LET; Z A= (free riding) 1T R——E3kd/Ti0
A ERRRITER T PR IR TIEESE » i E IS G DA B B R

IRAEGSFITH > STl A8 EZERY © (1) BEFRIER > i
S (2) FHEEEE—Rem R a e =aREmeaA - TS EA
[6E (entry barrier) ° HHEEMEZ R 2ZITREPER > FROBE S ZBEEAFTRIN
PTISEFER A P2 B e MRS 3R T A] SRR R A E OB Ass 2 /K FHY
e (EEER AR Z5A N LM RSO B BRI 2 IR -

R AT HI AT RE [F) R 28 A IE T B R [ 2 5 > U HINGIRag Y T A8
B o i AERETE IR ENBE - MEZEE AN REHER -

=~ BT BREES FA T
ik (ERER 2 E {54 ) ( Treaty on the Functioning of the European Union [N TFEU )

% 102 BRAVEI S - B &G HBONEDTES LI AVEIRBE M ZE G L 2009 F 484117
(FEm) * - ARy o357 > ASORHR AR B & BLABT N E ST ORI RS -

(—) (#E58) BARIZITHIEN—EN P AetE

BEITHITEA Michelin I ZZ¥ 7] 2 o BONERAEARZ PR R A E 21785 -
B EYTIIS L T ER AR I T SR SRR T - B E HA0E o 240
HEITINEE e BA R ENE - TAG B R LR AR RS TR » & TFEU
5102 REUE N2 TR ) N IERER Ry T R 2 BFREOBRR - TMIHERAT RorE AT
TERE R Z R AR - FEBEIB LT » B NI F B EE Sl (objective
justification ) - EJ[IJ& % F%& (i (abuse of dominance/dominant position) 3° o

 HGER  FL R 1 BUER - MRasts o B BEE 0 50 ~ 52-53 5 57508 > [F] RaE 0 122-123 5 R
JT 0 [E EEE > 126-127 ;5 see Guidelines, id., para. 100.

47 Fiona M. Scott Morton & Zachary Abrahamson, supra note 26, at 780; Z={&1& » FijHE:¥ 1 » 86-87 -

4 Guidance, supra note 2.

4 Case T-203/01, Manufacture frangaise des pneumatiques Michelin v. Commission, [2003] ECR
11-4071.

30" Case C-163/99, Portugal v. Commission, [2001] ECR 1-2613, para. 52; id., paras. 58-60, 95, 241; Case
T-57/01, Solvay SA v. Commission, [2009] ECR 1I-4621, paras. 318-320; Damien Geradin, supra note
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HEML AT - AR A ZEBIRNE 1979 422 Hoffmann-La Roche Z8°! -
BONEBH R M 2135 » B S EEZ AN ERES ST 255910
IR B R KT R T M R 8B 5 R (exclusive or quasi-exclusive
purchasing) - BIR[PLEBEFZIHE - M EZETANTT /2B o Ak
B EEE T REAAIRG T 2 S mT et - BEEECER » G EE 2 i
A EERETE - B R BL R SR eI REME 2 BRI AR A BRI AR
TEHGE R o R0 0 SEREGRLUEMIR TFEU 4 101 (BARE T HAVEERR Hilw 5

(restrictions on competition by object) 7 J5 =\ EF & ) 5 S5 3% 2 HEM AT Ml X
WVPREE AR R « 28T » B S B S LR AR AFBIEEFENE - i
ARl ARG IS 2R EE (per se illegal)  [f{RAEE AL (quasi-per se
illegal ) 2 -

5 =TI A Michelin I ~ BPB B British Airways ( 7% B.A.) %02 o BX
AR I 2 185 - RAGESUEEZHEE - MR BO/ASEE T AR
1E5L , (all the relevant circumstances ) 3 o [t 52T B NSRS 0 A4
EITIEA R ENE - ARG F S r gt HEEEHEESH - Bl
TR - IFEE AT IR E PRI FRER 2 55 -

22, at 584; Toni Lampinen, supra note 7, at 12; Nicolas Petit, supra note 21, at 32; Viktoria H.S.E.

Robertson, supra note 25, at 19; Viktoria H.S.E. Robertson, supra note 26, at 5.

Case 85/76, Hoffmann-La Roche & Co. AG v. Commission, [1979] ECR 461 [hereinafter,

Hoffmann-La Roche]; Mark Friend, “Loyalty Rebates and Abuse of Dominance,” 77(1) Cambridge

Law Journal, 26 (2018); &R » Aiit&:FE 26 3 -

52 Hoffmann-La Roche, id., paras. 89-90, 120; Mark Friend, id. at 26; Damien Geradin, supra note 22, at
579, 583; Toni Lampinen, supra note 7, at 17; Viktoria H.S.E. Robertson, supra note 25, at 18;
Viktoria H.S.E. Robertson, supra note 26, at 4-6; Wouter P.J. Wils, supra note 33, at 424, 429; [F&
K » [ E5E ; contra Nicolas Petit, supra note 21, at 31; Peter van Wijck, “Loyalty Rebates and the

5

More Economic Approach to EU Competition Law,” 17(1) European Competition Journal, 3, 11
(2021); BRAGER ~ PRestd - RiFEEE 45 0 130-131 -

Case 322/81, NV Nederlandsche Banden Industrie Michelin v. Commission, [1983] ECR 3461
[hereinafter, Michelin I|; Case T-65/89, BPB Industries Plc and British Gypsum Ltd v. Commission,
[1993] ECR 1I-389; Case C-95/04 P, British Airways plc v. Commission, ECR [2007] 1-2331
[hereinafter, B.A4.].

3% Michelin I, id., para. 14,
55

5

@

B.A., supra note 53, paras. 71, 73, 75; Damien Geradin, supra note 22, at 584; Nicolas Petit, supra
note 21, at 32; Viktoria H.S.E. Robertson, supra note 26, at 4-5; FCF » " & 58 G 7 > HETE
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&R ERTHL > BONARTE IR 8 S L 2 B DU T RO B - SRR
ERREEL B FIRE > MAERITIZEIEEE - IRIEEFBEIEESS > SAIR
I BRI » bR T A IR % ) (form-based approach) Y2 EHEH] > &
MY T2 A IS0 E AT RE S B SR - A AIFOME BT Z RIS > W6
R RS > IBGFAS -

(Z) (f5r) —EBRAEEA

ﬂﬂ

fERHlitE 8T T slE DASREE 7 S B oy i 75 04 R R HiE > > TFEU
55102 e THE ) o REABUE S EREhERT 0 (FEF) SUATE 2009 £ 2
HEsfn > T R E | (effects-based approach ) Sy SR 545 -

A EEORERL ? 0 PG ET] > 15 EEH L 17-18 (2007) 5 BUER © AiIHE
2603

Viktoria H.S.E. Robertson, supra note 25, at 20-21; Fiona M. Scott Morton & Zachary Abrahamson,
supra note 26, at 802; Z{E1% > Fif&sE 1 90 -

S EMER - pifast 26 3 BAUNAR 281 " DUPAE RRIBZ TR, - il TP
R FH - 2ERD AR - =R - BEIER - RTHEEE33 0 21 ¢

TEfREE R > JRRIAEERUE (over-enforcement ) > JRFEEI—§E3% (type T error) S({AF5M: (false
positive) o JHflgEER > JREIHUEANE (under-enforcement) » JRFEAI —$E3R (type I error) Z{E
bz (false negative ) ; BIR B A WICH » "6 — AR (Type I Eror )  »
https://terms.naer.edu.tw/detail/1310651/ » B4 2% HEH : 2022/6/30 : 2 EHIEhE » T E 4
Higlzi (Type Il Error) | - https://terms.naer.edu.tw/detail/1310655/ » %818 HHA : 2022/6/30 -
Damien Geradin, supra note 22, at 579, 581; Toni Lampinen, supra note 7, at 17-18; Peter van Wijck,
supra note 52, at 3, 10, 12; Z{B1& > Fif&zE 1 90 -

% Pablo Ibafiez Colomo, “Intel and Article 102 TFEU Case Law: Making Sense of a Perpetual
Controversy,” 29/2014 LSE Legal Studies Working Paper, 7 (2014); Paul Nihoul, “The Ruling of the
General Court in Intel: Towards the End of an Effects-based Approach in European Competition
Law?” 5(8) Journal of European Competition Law & Practice, 521 (2014); Ahmet Fatih Ozkan, “The
Intel Judgement: The Commission Threw the First Stone but the EU Courts will Throw the Last,”
11(1) European Competition Journal, 77-78 (2015); Luc Peeperkorn & Katja Viertio, supra note 27, at
20; Nicolas Petit, supra note 21, at 37-38; FREFT » FifEsF 33 > 4-5 -

HRESEAMER > AifesE 26 0 3 EFUNAR 22 ET U\%ZS!“%{’E)%{Z“ BIAFURE - T TR
RS F - 2BERS - HE5LE - wEAE - HERE - AHEEE 330 21 BRI ER R T
SRR RE | (more economic approach ) ; see, e.g., Ahmet Fatih Ozkan, id. at 77; Luc Peeperkorn
& Katja Viertio, id. at 17.

5

=)

5

N

5

%o
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1. JEEm—RRFEAT Rz — AT

(F57E) TEAME LTI USRS 3 B SR > B e
FMERIT B -

(DEFHBER Z Wi——DUF BB BHE RO

(f5m) BEHEAEENLZ AEBRENRSCR - FFErT RIS F A S
GZRREHEEYE > HEANEEEEZEIRE - B IE g AT ZEE
CeEZ > TIREREERT ) BETE - [ RENEE ) BRREEHN G5
FZEBCER GG © (1) BFBOBERFE ARUE A TS EES e 2 EE 2 EE
T ESEMHBEECR - (2) B FEE A ERIHMER ZFERER - (3) BREMSE
{E56HE - BEEEZIT A ERHESES -

HEGoEEERAE © () BWEEEZTGIEBRIS— 5 IEE5 >
o SR SRR A S st i 2 77 R il B B AT e AR AR BT ACR ¢ (2) #HRH TS (relevant
market) B ENETTG 2 EREGEARERE 0 (3) BiFE 2 it i R g RE
iR 2 RN — MR E SR E 2T SRS By R 2 4 B
HEER > fIZEFECEN SREEIPEEEE (BEHTSRAE) &
BIEARNRE T EAER I RRZBESE - [ FEGRTEGFERES
PREUEARTHTRE « Je Ry HLA S SIS © (4)FF K7 ER A 2 B 2 e R (input supplier )
Z i ——E R E TR SR A E R R e B AR Z M SRR AR
ESHEEREFENT A (FIOEBRIEFRKGRETH) - Mtk BRI eREE
ZATREME o DARRSRTT Rl - 5 H M S SRR A k. (TR w] e [ e o 2 S
FHZEL) ~ A E RS 2 B S s RE D R AR K 2R
W ZACK AU RE R 2 EEM: © (5) TRZMISEER - HEEERA
= TR EEHZ ARt HIE R B0 (6) MBS R F = 2 RN R

%2 Guidance, supra note 2, para. 5; Ahmet Fatih Ozkan, id. at 78; Raphaél De Coninck, “The As-efficient
Competitor Test: Some Practical Considerations Following the ECJ Intel Judgement,” 4(2)
Competition Law & Policy Debate, 73-74 (2018); Wouter P.J. Wils, supra note 33, at 410.

9 Luc Peeperkorn & Katja Viertio, supra note 27, at 17, ZRE575 » giiEzE 336~ 8 -

% Guidance, supra note 2, paras. 5, 19; Raphaél De Coninck, supra note 62, at 74; Ahmet Fatih Ozkan,
supra note 60, at 78 ; Luc Peeperkorn & Katja Viertio, id. at 17-18 ; Wouter P.J. Wils, supra note 33, at

410; BT - [F L -
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B0 5 555 2 T G RS B IR LR ~ B P8 L R B & bR T
5 S F A ESEATS > HERREERIISE » (7) SRS 2 BRI -
Bl S S 2 WERSCHE - I P EkE R e B B i llEt = - (8) B -
EEBCR A TR T Rl > TR REZ SR IB -

ERFEENE  ERLERRRRET A GRS FERE > A F ARSI
TR > B e R ] RN B RYRT L > EITRE N E BRI ZIRE - R
ORI AR E R P A E % -

OIEES &Sl

Y T EMESHYHEMIT Ry, (price-based exclusionary conduct) » hZE 7[5 HIl
FAREL AEC JIERE R HTTHFIE - AEC HIBEMES HA BN B IEERS - HEE
PEbR 2 55 - A R BB G R B AR ERER (MEXEREREFE ) » iR EE
BRI T - BSOS E R BERIN AR A A TS F DM B E (R - HAH
B E SRR - KERRR R B IETERVGEE ZHSERY - i ghy]
JER » HRENRBFEERBR A EIONEE R $Zg et AEE
MAE—RHR ™ - $ILEE - HEROE 1 (1) REXEBRFERGGE "X
ERR,  HHEFBEBROUN (2) HXERRGFE ZEEONHEEE - R
DRl 2 G55 KU EURETE T Bl SRR RCR 2 1271 AR A B A E R 7%
TR GBI 2 SORFT R HIBUER GG B EESF 2458 - IR i
RPRERFE - MIERFAT  (3) IABTERRGFE 2 HIIME B RE(IshZE
G PUERERE SIS - REATTAIM - - RGNS F BRI SE
SRR NI o IEME T OAFRCEREIEN T » BT 2 2 A RE

2 o

71~

=X

5

% Guidance, id., paras. 20-21; Raphaél De Coninck, id.; Luc Peeperkorn & Katja Viertio, id. at 18;
Viktoria H.S.E. Robertson, supra note 25, at 22; [HEER ~ MR8 » BifEsE 45 > 136-137 5 FEHS »
[E BT e

% Guidance, id., para. 22; FEFS 5 [H 59 -

7 See, e.g., Peter van Wijck, supra note 52, at 13; Wouter P.J. Wils, supra note 33, at 432-433.

Rapha€l De Coninck, supra note 62, at 75; Wouter P.J. Wils, id.

Toni Lampinen, supra note 7, at 40.
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70" Guidance, supra note 2, para. 24; Raphaél De Coninck, supra note 62, at 79; Luc Peeperkorn & Katja

Viertid, supra note 27, at 18; Viktoria H.S.E. Robertson, supra note 26, at 6-7.

71 Raphaél De Coninck, id. at 75-76;, T 3CF » HifEsE 55 0 9-10 5 FRETT » BifEE 33> 95F 25 -
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72 Guidance, supra note 2, para. 25.

73 Toni Lampinen, supra note 7, at 40.

74 Guidance, supra note 2, para. 45.

75 Id., para. 28; Luc Peeperkomn & Katja Viertio, supra note 27, at 18; FH#&TT » mifEzE 33 > 11 -
76 Guidance, id., para. 29.

TR - AHEEE 33 0 11-12
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8 EEEE 0 125 SR - MRESE 0 FifEEE 45 0 137 ;5 Guidance, supra note 2, para. 30; Fiona M. Scott
Morton & Zachary Abrahamson, supra note 26, at 802.
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80" Guidance, supra note 2, paras. 39-45; Raphaél De Coninck, supra note 62, at 74; Damien Geradin,
supra note 22, at 586; Toni Lampinen, supra note 7, at 24-25, 55; Viktoria H.S.E. Robertson, supra
note 25, at 23; Viktoria H.S.E. Robertson, supra note 26, at 6-8; [FHEE » Fiif&sk 26 > 3 »
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81 Guidance, id., para. 46; Damien Geradin, id., at 587-588.

82 Mgk TEREDAATRDR o BRMA BRI AR SR () 0 WIRR - BIILEE R LR

tuly 0 12-14 (2015) 5 EFESE - HEGASE - EAfE - SRR - AifERE 33 0 61 -

Nicolas Petit, supra note 21, at 45; Wouter P.J. Wils, supra note 33, at 418; FHEF » FifEs: 33 5 -

84 Joined Cases C-189/02 P, C-202/02 P, C-205/02 P to C-208/02 P and C-213/02 P, Dansk Rorindustri
and Others v. Commission, [2005] ECR 1-5425, para. 211; Case T-59/02, Archer Daniels Midland v.
Commission, [2006] ECR 11-3627, para. 43; Nicolas Petit, id. at 44; 4~H1F ~ B35 » NEXGZEE

Tz gk (safe harbor) RN ZBAYE » /P& 107 FFEZRFETEHRE » 8 (2018)  FRATS -

[E EgE e

85 QOpinion of AG Kokott in B.A., supra note 53, EU:C:2006:133, para. 28; Opinion of AG Kokott in
Case C-109/10 P, Solvay SA v. Commission, EU:C:2011:256, para. 21; Case C-23/14, Post Danmark
A/S v. Konkurrencerddet, [2015] ECR 1-0000, para. 52 [hereinafter, Post Danmark II]; Ahmet Fatih
Ozkan, supra note 60, at 79; Nicolas Petit, id. at 45; Viktoria H.S.E. Robertson, supra note 25, at 23;

8

@

Viktoria H.S.E. Robertson, supra note 26, at 8; Wouter P.J. Wils, supra note 33, at 418; see Peter van
Wijck, supra note 52, at 2.

8 Brian Sher, “Keep Calm—Yes; Carry on—No! A Response to Whish on Intel,” 6(4) Journal of
European_Competition Law & Practice, 219 (2015); Ahmet Fatih Ozkan, id. at 78-79; Peter van
Wijck, id.; N RESHER - thasts - piifgsE 45 0 136
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87 Ahmet Fatih Ozkan, id. at 79.

8 Case T-155/06, Tomra Systems ASA and Others v. Commission, [2010] ECR 11-4361 [hereinafter,
Tomra GC]; Case C-549/10 P, Tomra Systems ASA and Others v. Commission, [2012] ECR 1-0000
[hereinafter, Tomra ECJ]; Post Danmark II, supra note 85.

8 Tomra GC, id., paras. 219, 286, 289-290; Tomra ECJ, id., paras. 56, 68-71, 73; Post Danmark II, id.,
para. 62; Opinion of AG Kokott in Post Danmark II, supra note 85, EU:C:2015:343, para. 82; Damien
Geradin, supra note 22, at 588; Toni Lampinen, supra note 7, at 5; Ahmet Fatih Ozkan, supra note 60,
at 79-80; Nicolas Petit, supra note 21, at 32; Viktoria H.S.E. Robertson, supra note 25, at 23-25;
Viktoria H.S.E. Robertson, supra note 26, at 9-10; Fiona M. Scott Morton & Zachary Abrahamson,
supra note 26, at 804; Peter van Wijck, supra note 52, at 14-15; #&T > Fiif&:F 45 > 114-115 -

0 Post Danmark II, id., para. 52; Viktoria H.S.E. Robertson, id. at 23.

%l Post Danmark II, id., paras. 57-58, 61; Viktoria H.S.E. Robertson, supra note 26, at 10.

92 Tomra GC, supra note 88, para. 241; Post Danmark I1, id., paras. 72-74; Bill Batchelor, Sophia Real &
Baker McKenzie, supra note 35, at 9; Damien Geradin, supra note 22, at 588; Nicolas Petit, supra note
21, at 32 n.39.

93 Bjorn Lundqvist, “Post Danmark II, Now Concluded by the ECJ: Clarification of the Rebate Abuse,
but how do we Marry Post Danmark I with Post Danmark 11?” 11(2-3) European Competition Journal,
557 (2016); see Peter van Wijck, supra note 52, at 15.

% Bill Batchelor, Sophia Real & Baker McKenzie, supra note 35, at 1.
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% See Toni Lampinen, supra note 7, at 58; Z4-HIF ~ =5 » FitBst 84 » 55 2F=2wh » {EBHIEE
B B LTI SN - BB EERERRROE B TTT R L5 0 29 (2019) -

9 A > FIHEEE 1 82 BEASE - BIHEEE 45 0 113 5 see Wouter P.J. Wils, supra note 33, at 430.

% Toni Lampinen, supra note 7, at 59-60; Paul Nihoul, supra note 60, at 529-530; Viktoria H.S.E.
Robertson, supra note 25, at 43; Wouter P.J. Wils, id.; =T > i 45 105 ; BEEE - 545k -
ERAEE  HIEIRE > ATERE 330 17-18 > FE 11 SEFZE - AiIERE 96 0 62 -

9 Toni Lampinen, id. at 59; Viktoria H.S.E. Robertson, id.; = 1. [ F&F 106 ; see Wouter P.J. Wils,
id. at 422, 430.

100 See Kuo-Lien Hsieh, supra note 26, at 25; BIFES ~ HEoASE ~ el ~ SHEREE » Aii8sE 33 0 60 -

101 Toni Lampinen, supra note 7, at 59; ZX{&1& » FitEsE 1> 90 -

192 Toni Lampinen, id. at 56; Richard Whish, “Intel v Commission: Keep Calm and Carry on!” 6(1)
Journal of European Competition Law & Practice, 1 (2015); Z2{&1& » [F]_F2F » 89 5 #5708 » it
54551200
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103 Bijll Batchelor, Sophia Real & Baker McKenzie, supra note 35, at 1; Sandra Figer Sobot, “A New
Approach to Rebates after Intel Case,” 10(2) LeXonomica, 111 (2018); Toni Lampinen, id. at 56-58;
EHTE ~ BFEH - BB 84 45 2B > FiBE 3325

104 Opinion of AG Wahl in Case C-413/14P, Intel Corp. v. Commission, [2017] ECR I1-0000,
EU:C:2016:788, paras. 73, 78; Pablo Ibaiez Colomo, supra note 60, at 4; Sandra FiSer Sobot, id. at
112; Damien Geradin, supra note 22, at 582, 598; (&4 > FijfEzF 1 > 89~ 91 -

105" Case C-413/14P, Intel Corp. v. Commission, [2017] ECR 1-0000 [hereinafter, Intel ECJ).

196 Jntel EC, supra note 40.

107" Intel GC, supra note 16.

18 Intel ECJ, supra note 105.

109 Case T-286/09 RENV, Intel Corp. v. Commission, ECLI:EU:T:2022:19 [hereinafter, Intel GC RENV.
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10 Intel EC, supra note 40, paras. 16-17.

114, paras. 18-20.

12 4., paras. 22-23.

113 [d., paras. 24-26, 42; Mark Friend, supra note 51, at 26.

14 Intel EC, id., paras. 27-33, 41; Sandra FiSer Sobot, supra note 103, at 106; Ahmet Fatih Ozkan, supra
note 60, at 73.

5 Intel EC, id., paras. 34-35; Ahmet Fatih Ozkan, id.

16 Intel EC, id., paras. 36, 40-41, 43-45; Sandra Figer Sobot, supra note 103, at 104; Kuo-Lien Hsieh,
supra note 26, at 5; Ahmet Fatih Ozkan, id. at 70.
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117 Ahmet Fatih Ozkan, id. at 70-81; Wouter P.J. Wils, supra note 33, at 410.

118 Ahmet Fatih Ozkan, id. at 82-83.

119 Kuo-Lien Hsieh, supra note 26, at 2, 11, 16, 23, 29; B ~ 1E5A5% ~ =584t - HEFER - miigsr 33
55~59 -

120 See Kuo-Lien Hsieh, id. at 23-27.

21 1d. at 2,7, 9, 20, 23-26, 29-30; Wouter P.J. Wils, supra note 33, at 411; BEF5H - FH5AFE - EEAEE -
AR > AiTERE 33 > 57 ~ 60-62
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122 Intel GC, supra note 16, paras. 72-73, 80, 84-85.

123 Id., paras. 89-90.

124 Id., paras. 116-117, 132.

125 Id., paras. 99, 146-147, 152; Ahmet Fatih Ozkan, supra note 60, at 75; Viktoria H.S.E. Robertson,
supra note 25, at 31; Wouter P.J. Wils, supra note 33, at 412.

126 Richard Whish, supra note 102, at 1; Peter van Wijck, supra note 52, at 17; Wouter P.J. Wils, id.

127 Intel GC, supra note 16, para. 94; Nicolas Petit, supra note 21, at 30; see Richard Whish, id. at 2; see
also Wouter P.J. Wils, id. at 409.

128 Ahmet Fatih Ozkan, supra note 60, at 84.
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129 Damien Geradin, supra note 22, at 596.

130" See Wouter P.J. Wils, supra note 33, at 425.

131 Paul Nihoul, supra note 60, at 527-528; id. at 427-428.
132 Intel GC, supra note 16, paras. 91-93.

133 Nicolas Petit, supra note 21, at 40-42.
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134 Damien Geradin, supra note 22, at 614,

135 Pablo Ibafiez Colomo, supra note 60, at 14-15, 17, 19-20.

13 Nicolas Petit, supra note 21, at 9, 33; SfFFEE > T EBUIRADE 2 AHEREITNRE | - BRIEZ BRI
BUETRSEERE (1) o ¥k > BT EZEREHRTL > 114 (2015) -

137 Pablo Ibafiez Colomo, supra note 60, at 25.

138 Id. at 26; see Wouter P.J. Wils, supra note 33, at 429-430.
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139 Pablo Ibafiez Colomo, supra note 60, at 26.

190 Intel ECJ, supra note 105, paras. 137-139. E25=45H1 - bt "/EE | @AGIR - MSHREEHT
H =22 5 Sandra Figer Sobot, supra note 103, at 114; Massimiliano Kadar, “Article 102 and
Exclusivity Rebates in a Post-Intel World: Lessons from the Qualcomm and Google Android Cases,”
10(7) Journal of European Competition Law & Practice, 446 (2019).

41 Intel ECJ, id., para. 14; Massimiliano Kadar, id. at 444-446. BXELERE ARG AEC HIEFIATEE -
MBI E HARREME: - PHIE R (sg s > e -

192 Intel ECJ, id., paras. 142-147.
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143 Viktoria H.S.E. Robertson, supra note 25, at 37.

144 Sandra Fier Sobot, supra note 103, at 116; Massimiliano Kadar, supra note 140, at 444-446; id. at
38.

145 Raphaél De Coninck, supra note 62, at 76; Toni Lampinen, supra note 7, at 40.

146 See Guidance, supra note 2, paras. 25, 41.

147 Intel GC, supra note 16, para. 166; Damien Geradin, supra note 22, at 588; Nicolas Petit, supra note
21, at 32 n.39.
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(/) hFZ T ikEl—2018 ££ Qualcomm B Google Android
X

ENED AR TG R GBS AR T BT AR, - TR E AR EL
A REIE S BIRE - Bt - TE 2018 4 Qualcomm 5 Google Android 3152
WG EHRESE -

fEIL —Zd > Qualcomm Technologies Inc. ( ~H Qualcomm ) AR Google Inc.Bid
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148 Bill Batchelor, Sophia Real & Baker McKenzie, supra note 35, at 9; Viktoria H.S.E. Robertson, supra
note 25, at 39.

149 See Guidance, supra note 2, para. 20.

150 Sandra Fiser Sobot, supra note 103, at 115-116, 118; Mark Friend, supra note 51, at 28.

51 Case AT.40220, Qualcomm (Exclusivity Payments), C(2018) 240 final, cited in 2018/C 269 O.J.
25-26 [hereinafter, Qualcomm EC]; Case AT.40099, Google Android, C(2018) 4761 final, cited in
2019/C 402 O.J. 19-22 [hereinafter, Google Android EC].

152 Qualcomm EC, id., paras. 1-2, 4-6, 13-21, 24-26; Bur. Comm’n, Press Release, “Antitrust:
Commission Fines Qualcomm €997 Million for Abuse of Dominant Position,” (2018/1/24),
https://ec.europa.eu/commission/presscorner/detail/en/IP_18 421, last visited on date: 2022/6/30;
Google Android EC, id., paras. 1, 3, 22-27, 31-32; Raphaél De Coninck, “Qualcomm: Exclusivity

Rebates Post-Intel,” 9, 11-13 (2018), https://www.coleurope.eu/sites/default/files/uploads/event/
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de_coninck - qualcomm_gclc _20180326.pdf, last visited on date: 2022/6/30; Kuo-Lien Hsieh, “The
2018 Qualcomm Decision and the EU Regulation of Dominant Firm Behaviour,” 47 Hitotsubashi
Journal of Law and Politics, 17, 21-24, 26-27, 29 (2019); Massimiliano Kadar, supra note 140, at

446-450; Massimiliano Kadar, “On the Qualcomm (Exclusivity Payments) Decision,” (2020/9/7),

https://chillingcompetition.com/2020/09/07/on-the-qualcomm-exclusivity-payments-decision-by-max

-kadar/, last visited on date: 2022/6/30; Peter van Wijck, supra note 52, at 18-19; Baran Can Yildirim
& Mehmet Salan, “Loyalty Came at a Price: The European Commission Fined Qualcomm €997
Million for Abuse of Dominant Position,” Mondaq (2018/1/29), https://www.mondag.com/turkey/
trade-regulation-practices/668 184/loyalty-came-at-a-price-the-european-commission-fined-qualcom
m-997-million-for-abuse-of-dominant-position, last visited on date: 2022/6/30; EZE 5 ~ 5Ltk - =
B ~ FHEIRR - RIHEEE 33 0 65-66 -

153 Peter van Wijck, id. at 20.

154 Massimiliano Kadar, supra note 140, at 451.

155 Intel GC RENV, supra note 109, paras. 116-149.
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B (3) B Intel FEHEZERITHTH > Bz Erie it 5895 A e DAEEIHRE A 344
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156 Id., paras. 202-256.

157 Id., paras. 257-271, 391.

158 4., paras. 257-271.

159 Id., paras. 292-320, 390-410.

160 1., paras. 415-456.

161 Id., paras. 485-500.

162 Id., paras. 501-520.

163 Id., paras. 342-389.

164 4., paras. 177, 277-282, 321-331.
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BE1% - SRZGAE 2022 42 4 H 5 HEZHE B3 » B EFFEEmgLL 0 (1) ik
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FE# K Dell ~ HP £ Lenovo Yy AEC Gt - $4Z G 15 il A e M A sE 3R AVRE I
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Pt - AR Z A RE R H ABC HIENZ FEMIFRL > MR AR AR 4
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"EFNFZM o G REG LR A o EGLEEIARE - MBS
AIRVERE SR - BETHE AR Z o0 EsER ~ S RE AR T e Ea8H] Intel 175y
ZFGEFE (TREIE: AEC JIEIG S AR e Z Bl ) - 1BREE AT - 24
1M > SR A e Z B A ME — R - A KA AR R R EE B Z585E ~ i
21T BRI R IR e e 2 (BEGFEEHE LR - 0F LT HitE—A K
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165 4., paras. 522-531.

166 See, e.g., Dan Robinson, “EU Appeals Overturned $1.2b Intel Antitrust Fine,” The Register
(2022/4/8), https://www.theregister.com/2022/04/08/eu_to_appeal_intel general court/, last visited
on date: 2022/6/30.

167 Appeal brought on 5 April 2022 by European Commission against the judgement of the General Court
(Fourth Chamber, Extended Composition) delivered on 26 January 2022 in case T-286/09 RENV,
Intel Corporation v Commission (Case C-240/22 P), 2022/C 222 OJ. 21-22.
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170 Case T-235/18, Qualcomm, Inc. v. Commission, ECLI:EU:T:2022:358.

171 Court of Justice, Press Release No 99/22, “Abuse of Dominance on the LTE Chipsets Market: The
General Court Annuls the Commission Decision Imposing on Qualcomm a Fine of Approximately €1
Billion,” (2022/6/15), https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-06/cp220099en.
pdf, last visited on date: 2022/8/30 ; Foo Yun Chee, “Qualcomm Wins Fight Against $1 Bln EU
Antitrust Fine,” Reuters (2022/6/16), https://www.reuters.com/technology/eu-court-rejects-1-bln-eu-

antitrust-fine-against-qualcomm-2022-06-15/, last visited on date: 2022/8/30.

172 Foo Yun Chee, “Win for Qualcomm as no EU Appeal Court Ruling Against $991 Min Fine,” Reuters
(2022/8/29),  https://www.reuters.com/technology/exclusive-eu-will-not-appeal-court-ruling-against-
991-mln-qualcomm-fine-sources-2022-08-29/, last visited on date: 2022/8/30.
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Loyalty Rebates under EU Competition Law:

Set Sail Again from Intel v. Commission

Chang, Wei-Che "

Abstract

This article focuses on loyalty rebates under EU competition law and attempts to
provide recommendations to competition authorities, courts and undertakings (especially
dominant undertakings) based on the EU experience. It also clarifies the concept of the
AEC test, which takes into account the contestability of demand and analyzes whether
as-efficient competitors can profitably spread out the loss of disloyalty (i.e., the amount of
rebate) within the scope of the contestable share of demand, in order to determine whether
the market will be foreclosed.

Prior to Intel, there was a fragmentation in the analysis approach to loyalty rebates in
EU competition law, namely the “form-based approach” and the “effects-based approach.”
Since loyalty rebates are not necessarily detrimental to competition, this article argues that
the effects-based approach is the more appropriate choice. Nonetheless, a combination of
the two approaches, removing the form-based approach’s unrebuttable presumption of the
anti-competitiveness of loyalty-inducing rebates, is also a viable compromise. The EU
Court of Justice took this approach in Intel, and this article argues that this will lead EU
competition law in the right direction. Subsequently, the ECJ’s assessment framework was
followed by the Commission and the General Court. At this point, the battle between the
form-based approach and the effects-based approach toloyalty rebates has finally reached a
truce in EU competition law.

This article applies the insights of EU competition law to the enforcement cases of
Taiwan’s Fair Trade Commission, and finds that the FTC’s approach is form-based, which
may lead to false positives and is not conducive to the maintenance of competition based

on its merits. To this end, this article concludes the current assessment framework of EU
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* LL.M., College of Law, National Chengchi University; Judicial apprentice, Academy for the Judiciary,
Ministry of Justice, the 63rd class (2022-2024). This article is adapted from the author’s master thesis
on the same topic. The author would like to thank Dr. Li-dar Wang, the thesis advisor, for his careful

guidance and the two anonymous reviewers for their valuable suggestions.
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competition law in the hope of urging the FTC to construct a proper and complete
examination system, so as to ultimately fulfill its important responsibility of safeguarding

competition and promoting consumer welfare.

Keywords: EU Competition Law, Loyalty/Fidelity Rebates/Discounts, Form-based/
Formalistic ~ Approach,  Effects-based/More = Economic  Approach,
As-Efficient Competitor Test (AEC test), Intel.
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