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html, last visited on date: 2023/3/12.
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See Marc Bourreau & Germain Gaudin, “Streaming Platform and Strategic Recommendation Bias,”
31(1) Journal of Economics & Management Strategy, 25 (2022); Emilio Calvano & Michele Polo,
“Strategic Differentiation by Business Models: Free-to-Air and Pay-TV,” 130(625) The Economic
Journal, 50 (2020).

See generally UK. Competition & Markets Authority, Online Platforms and Digital Advertising:
Market Study Final Report, UK. Competition & Markets Authority (2020).

See Elena Argentesi, Paolo Buccirossi, Emilio Calvano, Tomaso Duso, Alessia Marrazzo & Salvatore
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Nava, “Merger Policy in Digital Markets: An Ex Post Assessment,” 17(1) Journal of Competition Law
& Economics, 95 (2021).
See, e.g., Jonathan Taplin, Move Fast and Break Things: How Facebook, Google, and Amazon

27
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Cornered Culture and Undermined Democracy, 1st ed., Little, Brown and Company, 2-10 (2017);

Daniel A. Hanley, “A Topology of Multisided Digital Platforms,” 19(2) Connecticut Public Interest
Law Journal, 271, 289-291 (2020).

% See Bruno Jullien, “Competition in Multi-Sided Markets: Divide and Conquer,” 3(4) American
Economic Journal: Microeconomics, 186 (2011).

? See A. Banerji & Bhaskar Dutta, “Local Network Externalities and Market Segmentation,” 27(5)
International Journal of Industrial Organization, 605 (2009).
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3 See Herbert Hovenkamp, “Antitrust and Platform Monopoly,” 130 Yale Law Journal, 1952,
1972-1977 (2021).

See id.; Bruno Jullien & Wilfried Sand-Zantman, “The Economics of Platforms: A Theory Guide for
Competition Policy,” 54 Information Economics and Policy, Article 100880 (2021), https://doi.org/10.
1016/j.infoecopol.2020.100880, last visited on date: 2023/3/12.

See generally Autorité de la Concurrence & Bundeskartellamt, Competition Law and Data, Autorité
de la Concurrence & Bundeskartellamt (2016).

See, e.g., Maximilian Schaefer, Geza Sapi & Szabolcs Lorincz, “The Effect of Big Data on
Recommendation Quality: The Example of Internet Search,” 284 DICE Discussion Paper (2018),
http://dx.doi.org/10.2139/ss1n.3149323, last visited on date: 2023/3/12.

See, e.g., Maurice E. Stucke & Allen P. Grunes, Big Data and Competition Policy, 1st ed., Oxford
University Press (2016); Daniel L. Rubinfeld & Michal S. Gal, “Access Barriers to Big Data,” 59
Arizona Law Review, 339, 364 (2017).

See, e.g., Lina M. Khan, “Sources of Tech Platform Power,” 2 Georgetown Law Technology Review,
325, 326-327 (2018); Tim Wu, “Blind Spot: The Attention Economy and the Law,” 82 Antitrust Law
Journal, 771 (2019).

See, e.g., Anja Lambrecht & Catherine E. Tucker, “Can Big Data Protect a Firm from Competition?,”
Winter-2017-1(1) Antitrust Chronicle, 1 (2017); Darren S. Tucker & Hill B. Wellford, “Big Mistakes
Regarding Big Data,” 14 Antitrust Source, 1 (2014).

See, e.g., Patrick Bajari, Victor Chernozhukov, Ali Hortagsu & Junichi Suzuki, “The Impact of Big
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Data on Firm Performance: An Empirical Investigation,” 109 AEA Papers and Proceedings, 33 (2019).
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38 See, e.g., Alexandre de Corniére & Greg Taylor, “Data and Competition: A Simple Framework with

Applications to Mergers and Market Structure,” DP14446 CEPR Discussion Paper (2020), https://sstn.
com/abstract=3547379, last visited on date: 2023/3/12.
See Hovenkamp, supra note 30, at 1972-1977.

39

40 See, e.g., Wing Man Wynne Lam, “Switching costs in two-sided markets,” 65(1) Journal of Industrial

Economics, 136-182 (2017); Wing Man Wynne Lam & Xingyi Liu, “Does Data Portability Facilitate
Entry?,” 69 International Journal of Industrial Organization, Article 102564, 1 (2020).
See Victoria Fast, Daniel Schnurr & Michael Wohlfarth, “Regulation of Data-driven Market Power in

41

the Digital Economy: Business Value Creation and Competitive Advantages from Big Data,” SSRN
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42 See id.; Jullien & Sand-Zantman, supra note 31,

4 See Digital Markets Act, Art. 7.
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& 5 see Morton 1. Kamien & Yair Tauman, “Fees Versus Royalties and the Private Value of a Patent,”

101(3) Quarterly Journal of Economics, 471 (1986).

See, e.g., Sai Krishna Kamepalli, Raghuram G. Rajan & Luigi Zingales, “Kill Zone,” SSRN Paper

(2021), https://ssrn.com/abstract=35559135, last visited on date: 2023/3/12.

4 See Eric Rasmusen, “Entry for Buyout,” 36(3) Journal of Industrial Economics, 281-299 (1988);
Richard Gilbert & David M. Newbery, “Preemptive Patenting and the Persistence of Monopoly,”
72(3) American Economic Review, 514-526 (1982).

See, e.g., Giulio Federico, Gregor Langus & Tommaso Valletti, “Horizontal Mergers and Product

45

47

Innovation,” 59 International Journal of Industrial Organization, 1 (2018).

4 See, e.g., Kamepalli et al., supra note 45.
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Abstract

With inputs from recent academic findings on the types, characteristics, critical traits
for success and trends of digital platform economies, this paper examines the challenges
facing modern antitrust merger control. Based on two(multi)-sided market business
models, digital platform industries share the following characteristics: significant network
effects, low marginal costs, economies of scale and scope, low-transparency in platform
algorithms as well as global competition. Though there are differences among industries,
especially between different types of platforms, the above have combined to shape a
unique competitive environment that hinges on the strength of network externalities,
inter-platform portability, data accessibility, quantity and quality, as well as innovation
capacity. There is also an unmistakable trend toward large scale cross-ecosystem
competition. That is the reason why the almighty GAFAM—an acronym for the most
dominant firms in digital economies including Google, Apple, Facebook, Amazon and
Microsoft—remain restless despite having conquered their respective core markets.

Given the competitive dynamics as such, antitrust merger control faces multiple
challenges. The most significant—and also the one attracting most attention, among
antitrust regulators scholars, and practitioners alike—is how relevant markets should or
could be defined. After thorough discussion we advise taking a more flexible approach to

market definition with less reliance on the orthodox hypothetical monopolist test and less
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adherence to the smallest market principle. We also carefully consider the obstacles facing
other tasks in typical merger reviews, such as how to assess market concentration or the
health of market competition, how to properly evaluate possible impacts (including
unilateral and coordinated effects), how to gauge potential near-term entries of new
competitors, as well as how to appraise merger-related efficiency claims. These were
never easy tasks in traditional merger reviews to begin with, and the unique set of
characteristics of digital economies have just made them a lot more difficult. While there
is no immediate solution to many of the issues identified, this paper tries to provide a clear

outline to the challenges at hand and offers some modest suggestions.

Keywords: Antitrust Law, Competition Law, Merger Control, Digital Economy, Platform

Economy, Two-sided Market, Multi-sided Market, Network Effects.




