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Abstract 

As more and more anti-competitive conduct has recently involved foreign elements, 

the enforcers around the world have had to deal with the problem of the exterritorial 

effects of the domestic legislation on anti-trust law or competition law. It has been 

established in the legislative and judicial practice of most countries that the conduct 

concluded or implemented within a territory shall be governed by its anti-trust law or 

competition law under some prescriptive conditions. The US courts ruled that the US 

antitrust law applies to exterritorial anticompetitive conduct if it results in some 

prescriptive effects in the US market. The EU courts interpreted the concept of 

anticompetitive conduct as to include its conclusion and implementation, so that the EU 

competition law applies to a conduct concluded outside its territory while implemented 

within the EU. There is no express provision, however, regarding the exterritorial effects 

of the ROC Fair Trade Act. The principle developed in the EU is theoretically better for 

the ROC to adopt, but the Fair Trade Commission has preferred to follow the terms and 

principles evolved in US court practice. It is recommended that the relevant provisions in 

the Administrative Penalty Act and Criminal Code of the Republic of China be referred to 

for a compromising improvement. A new article with regard to the law applicable to an 

obligation resulting from an infringement of the competition order of a market by an act of 

unfair competition or restriction of competition was added to the Act Governing the 

Choice of Law to Civil Matters Involving Foreign Elements, which came into effect on 

May 26, 2011. It is recommended that the choice of law problem be decided under this 

                                                      
Date submitted: December 9, 2013 Date accepted: March 28, 2014 
 Chen, Rong-Chwan, University Distinguished Professor of Law, College of Law, National Taipei 

University.  



 涉外反競爭行為的管轄權與準據法 161 
 

Article instead of the extraterritorial effects of the Fair Trade Act. The relevant provisions 

of the Code of Civil Procedure shall apply by analogy to the jurisdiction of a ROC court 

over such obligations. The antitrust law or competition law of a foreign country shall not 

be excluded simply because of its nature of public law since it is applied in the course of 

deciding civil problems in a civil matter. 
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