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SRR EGEMAIRIET P - EER T HE#E RS (net consumer harm ) $E{dEf
T e RS

DOJ 58 Fy> Time Warner 172 H 45 & 2 1% HUS S8 R ATSEHIESS IR v 1] AT&T
PLAMTEB U B B 5 2 2 U = i 8« ME I etEm - AT&T DISMYES
WEREE S FEU AR ER T2 (blackout) Time Warner £iH » K2k Time
Warner (i H 2 4 H & 525 LE ST AKETE - ##% Shapiro ZfZ A5
PREEAE IR THAL - AT&T FEFEFRET PR AHHEZERY) - BEGET T2 EIRRA R
BBIERTIL AT&T RHEHETFATE T 3 (& 5,200 #3544 © Shapiro HAZAM T
5 1735 ERYE iSRG R Ry Time Warner & (& FTHUSHYSAIESAN < F 1Y
=lil-Z

it Shapiro FHZINE LA Rl EBeFTERaN » R Ry Shapiro ZHSA AL TEH]
%5 EHE R F R ARG IR BRI E » I HRBERN SRR KA IE -
(R AR ERNG A IR — B R B - TR ASIRAVEDE™ - #5 > Shapiro
PUZHIHIIEE R R B MR ~ RERESHY - H—hfEERCERE R Ry DOJ ARAE

)

3 Id. at 219-20.
55 Id. at 225.

% Id. at 200-01.
7 Id. at 219.

8 1d. at 220.

¥ Id. at 234.
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TLAVE R A BTN - PR RERERIR T - B > s EEURAEEE 218
DFE S5 A\ 2 [H.Z 5l - DOJ #E ] Nash Bargaining AT & GBI 5 & i
FRATTERER TS 38 H P ARG N AR A R sy » SR 7 32 T AR AT SRS (i
1SS EEMESEL > LSS TENEE S BN e 2 FIE R B A sk ik
T SUNHEZE Z R SR EERIE AT S BB E 2 85
ARG AESHFEAR T S PR T SRS b2 52 21— (R I O B 11 2R 35 SRS P Bl
% o Heif DOJ (YBALE 2 a] DUMCEIERETEN] » P — B & o 1R S U &
ZEBENERRE R RS G R RIS BH R - BRI EEANZFER
ErERAEN - BRI — B R RS E R DO 5 [m $EERAY T 1A

DOJ $2EL4EA BB AVHER R R RE AR D i E 5 A K SRS T R REF 2 it
SEREAITEM] - (EAAERA RO - BBOIER - IO SHEREH > AT&T
EL4K & s Time Warner » H[J{sf Time Warner BB AT&T 1955 2 ¥ F Comcast SHE
Z > AT&T {323 E iR EL Time Warner a8 ZHY(ERR A ETZ L Time Warner HY52 5 A

8 Janusz A. Ordover, J. Gregory Sidak & Robert D. Willig, “Is Professor Salop Right That Judge Leon
Bungled United States v. AT&T?,” 3 Criterion Journal on Innovation, 255 (2018), https:/www.

criterioninnovation.com/articles/professor-salop-and-us-v-att/, last visited on date: 2023/5/2. Nash 4
tirEE AR T E— RS - W T EEERT - B EEPTRERIE HA PR R B4R
BhHRICE B CHYRESET - TSRy —MEiRAR - #AEEEER - B EDr Ay RIS A E H H A b2 iy
S ERT - ZERRES] T Nash 1597 - RIEEITH N J@ATR AT LUEA M BB IR RIS T &5
FHFAVEER -
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7 280 DOJ AEFRAY Y B E AT&T {EGHEA i - LU T 48 Time Warner 52
B NEHITFBAE Ryt 2R (H1GZ A A R Ay TN AT REEE AR SR 4 » 1M RAERH (-
DEREZE o BRATILZ BRE 2 SN 2SR M B0 5 I B 2 T ZE B B B R A
//(qﬁZ

FHEZ DOJ §Y T3 » —fS3R B AT&T Bl Time Warner HY37HH 25 23008 119 -
AT&T 1 Time Warner £55 » By T BEBLAMI RN GIEE S WA L8 - EEASS
HENENE » R RBIREA SRR A 1 R R RITR R R R B M o DUE T -
EL R RSB M BITE AR AV TR K RS M B - RS S B FRTFTR
S o SR AT&T B Time Warner S5 £ T PRI R B & UL b HIER T4
ERETEES B S Rt BB S I LAY R DA RCE F B IS AR Y R B
A S USRI I B2 -

2 EREE A ERBUT AR

T EL4E C EIANA T BT AR PR HI VS S (H 2t o] DA 2RI 58 eV AT IR -
FEFIRINBEANRN 2 T > EEE S TEZ S EF - N IEREZE EZEGEES - =
HEEBHANEERNEZE (perseillegal) » @A EHFHA] (rule of reason ) ZHJET
L PRHE S o
(WEZBEEC

H Al 52 PR G R AN E R HIEiR e » fE S R AN MMl RSB s ws
ERRPR ARV » AR S RE CRBIEEEE SR g R & el
TR SRR EYITI R S FTRHIEEE® o E AT&T B2 Time Warner 1 » —88 /%t
FhiEFR B DOJ UK HFIERB AT -

' William P. Rogerson & Howard Shelanski, “Antitrust Enforcement, Regulation, and Digital

Platforms,” 168 University of Pennsylvania Law Review, 1929-30 (2020).

Bumgardner, supra note 45, at 45-46.

% Id.

8 PRI B#E5 H Joshua D. Wright & John M. Yun, “Use and Abuse of Bargaining Models in
Antitrust,” 68 University of Kansas Law Review, 1090-92 (2020).

8 United States v. Baker Hughes Inc., 908 F.2d 981, 991 (D.C. Cir. 1990).

% AT&T, 310 F. Supp. 3d at n.16.
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DOJ HEHZEEGRTHVRGEREGAE oK FREE TV REREREE R
IZE > EFERFRERHSEPENEEEAR - EEEGGEST - BUFHFES
MR A BRI ZERFAVATRENE - M REGUE B /K P& & AR AT IR T 55
PREEHEI RIS (prima facie) » WEREE R GESHER S -

BEKPEEZES > DO HFEEEIHEE SRS ERABANTS S AR

(PR E3R) DU s iy 55 T oHE e R Al 5 - R Tl R K
SeRl  [ERAEE R SHIZEAS > DOJ ANZVHREM AR ESE (fact-specific) 3
IR SRV R e - R e RS S8 G RE AR
SRS YAIRAS HIFR ARG R -

A > NS T AR EE SN E AT Z EEZ RS RS
e AR HIEE REEE B S R F TS E BEEELTS - ETSEARE
MEAETE - SEEA AT DU S th AR B DOT AT EZILAKE -

(Z) US. v AT&T Inc. 2 KA TR & H51]

WIRIATAL » KRG AEEARLZINE LSS E A EK DOT 24
AT SRV RT - 2 DOJ XVHAEAEEIH R S IV BRATHER AR - 1A EE
H RGN EEB WA BRI SR oA SH SRR -

HEEEENE » RS ZFNRHE 28] — A BN ZF - {15 DOJ i
EfAMH AR BEAGE - RNEAZE R AHMESE(EAERERRNENEEE BT
BE G4 L B2 DOJ R FTC RIS rskE’” -

7 Id. at 192.

88 United States v. AT&T, Inc., 916 F.3d 1029, 1032 (D.C. Cir. 2019).

% AT&T, 310 F. Supp. 3d at 195.

RS (BB MRS EIENMERE IR SR 1S - SERSE RE I
EHRAE - faE40h (eBay) 20# Apple Music « —fR2RER - &5 [EMRFIH: FEEE AT R o2
TR NP S EAGEROH B E R 18 LR IR HIS Ay il S BN 47 - 2018
FEREBIFS = AT Ohio v. American Express Co.—ZEH A EEE T35 H IEAA AT TIR
HFE S I AR - skt AR AR E N E - ERE S E T Ry 18
BHRZ TSR R g S5 AT Rl S 4R T IRABE R0V > 5 —T7H - R B ERSIAR SIIT R
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P EARHERE AT » American Express —Z5RHF SRS RENNE - B S R FEERKE
A TR T 5 2 BRI 1T Forl NN EE - AEIRIAEEE Tim Wu Frigt - 15 E AR R Er
SORBUMRHEE LR8N T - S EBBUN A S B RAETEL « Tim Wu, “The
American Express Opinion, the Rule of Reason, and Tech Platforms,” 7(1) Journal of Antitrust
Enforcement, 127 (2019).
RiEEZE TR D SE R A AZE (the American Choice and Innovation Online Act) S5
%25 % FF > American Choice and Innovation Online Act, H.R. 3816, 117th Cong. (2021), https:/www.
congress.gov/bill/117th-congress/house-bill/3816/text, last visited on date: 2023/4/22. ZA;EZERY 2022
$~E%§§u~%ﬁ$§%‘5’3 AT RENE - SERERAEES B B R T A A I RS2 R
TERSEA PUCERVIEARIENE - WEEREM ©
*Féfééﬁﬁaﬁﬁmf 2020 TRV E RS EN - KBISE2Z8FE Facebook ~ Google ~ Amazon ~ Apple
W - BRELE B fm 7 208 B RIS HY IR A E R - KAV 2 E R BB S DRI S8UE
(leverage ) FE(RE| L NS - Eéﬁtﬁﬁﬁiﬁ”ﬂﬁzE%xzﬁﬁh%%%ﬁ%ééf IR SR » A X
TP H T o RKEPEREFLEGER - FGLLE CHRT AR E (I 2 s IR 15w AP - %
R TS PSR E S - AR T%ﬁ% RIEFRELEASE 2 Rl ERAEZE 1L AT P2 et
BEE MR % 21T R 0 HR. 3816, § 2.
REFEBENWRZAFEEENTE - FEEH  GERNVHE ABE - RZERR A RARFT
Ry PUETRBAAIAEE 51 B BARGT K e AR ERRE R DISS I RIS P 2 0 B H s A
FHARE - RV EEEEL TRLGEHER - E518 7 GNP 2R A SR S SR 15%
B E[R » Bill Baer, “Why Amazon Is Wrong about the American Innovation and Online Choice Act,”
Brookings (2022/6/14), https://www.brookings.edu/blog/techtank/2022/06/14/why-amazon-is-wrong-
about-the-american-innovation-and-online-choice-act/, last visited on date: 2023/4/22.
RS BB GR 7 E5 3 DUR R e A\ S B 2% SRR B LAy B ARSI ARME AR Brian
Schwartz & Lauren Feiner, “Apple, Amazon, Google Will Likely Get a Reprieve from GOP-
Controlled House on Antitrust Legislation,” CNBC (2023/3/15), https://www.cnbc.com/2023/03/15/

apple-amazon-google-will-likely-get-a-reprieve-from-gop-controlled-house-on-antitrust-legislation.ht

ml, last visited on date: 2023/4/22.

brT_BaUAZE S > WA EBUFEINEE 2 BR B EE - ST EEHFET A OEH S
EHEEN R TISAKT BEE EES | (where the effect may be substantially to lessen competition )
HIEE » MESHAEHERER " KIEHIITwFAYIHEEERE ; (an appreciable risk of materially
lessening competition ) B[I5E./E » Competition and Antitrust Law Enforcement Reform Act of 2021,
S. 225, 117th Cong. (2021), www.congress.gov/bill/117th-congress/senate-bill/225/text, last visited on
date: 2023/4/22 5 JRATEGEE BRI RBIF SR EIRL TELE TFEEE S - B0
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BER G 5,000 EFEBHGIRI MOE S =0T > Hoh i s 54
F o MEZEAFE AT S EENIMARREERS S PIAFKEE I EF_ LRtz
TAES PR LR S~ IR B AT FUE - RAEWEE FOM R OIS -

2.2EE DOJ DL FTC HH

(12020 FEAREELS SHEr Z FRHEAER I

AHEHFHIE AT&T 81 Time Warner fiFfEZEH48ER - DOJ LUK FTC 25t 2020
F 6 FI & SRR 45 G15RS (Vertical Merger Guidelines) ™ » H Y HHY{E
MNIRRE G & Z F RO MBESE SHEARR T 5 T RVE T« ARG H N EE G R
BE > DURHEEN Ryfe -

EETEETIE (divesture) - B EHUSSEBEIRHILR FANNAFME » ATEEZ BRVIMEFTHER
RS2 HUE St (7 DARAR SO A (R 2] _E NI 52 - (H2BREUT A ERVHEE - BAGR-F
Z 7115 )) > Ending Platform Monopolies Act, H.R. 3825, 117th Cong. (2021), https:/www.
congress.gov/bill/117th-congress/house-bill/3825/text, last visited on date: 2023/4/22.

Heidi M. Silton, Craig S. Davis & Halli Spraggins, “Congressional Antitrust Bills Seek to Regulate a
New Internet Era,” 36(2) Antitrust, 31-32 (2022). R {415 B BiE L BEE N ER 8 2
BT AR nBAR - 5B ~ AR  HEEUE = 2 R (EEERAYIBRE - T2 4R Y ERE -
See OECD, Technology Innovation, Development and Diffusion, COM/ENV/EPOC/IEA/SLT(2003)4,
OECD Environment Directorate and International Energy Agency, 12 (2003), https:/www.oecd.
org/env/cc/2956490.pdf, last visited on date: 2023/8/10.

See Platform Competition and Opportunity Act of 2021, supra note 6. Congressional Research

72

73

Service, Antitrust Reform and Big Tech Firms, CRS Report R46875, 69-70 (2023), https://crsreports.
congress.gov/product/pdf/R/R46875, last visited on date: 2023/11/30.
U.S. Department of Justice & Federal Trade Commission, Vertical Merger Guidelines, U.S. Department

74

of Justice & Federal Trade Commission, 2 (2020), https://www.ftc.gov/system/files/documents/reports/

us-department-justice-federal-trade-commission-vertical-merger-guidelines/vertical merger guidelines
6-30-20.pdf, last visited on date: 2023/5/2 [hereinafter Vertical Merger Guidelines].
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a dLEER (coordinated effects )
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iy
b.EE 35 (unilateral effects)

IR A2 Ty fafd -
(a) B $E DA B s 8 F 2 ik 4 (foreclosure and raising rivals’ costs) » DUK
(b)ENE38 T 5 I BURE SR (access to competitively sensitive information) 77 o

(2)2020 SERREESE STERRERTY

ZAIM > ZAERI Y8 DOJ LUK, FTC (I EBVRIE B 2 BR - FRFY & S Bl oy 3
REEEERCILE, - S FE RN TR AE SR 2B ERVARA T 28 > BT SR ZEE ~ 45
EhERETR - AIAAREVBIERES - UM
aZFEFARBER TR G ARAV B R RER

(REBR R e RS B T A G AR TS R R A e T R
(7Y 20%05 > FEWBIE R AZEOHE > TS ERR LERA T A
Rk 20%Z FUERE - IV RBZITORE > ZFTERAR RS - BT
HEEREEATE - AT R DR 2 e (RS R 2 R T 2 S T A Bt
KT -

5 See Ngoc Pham Hulbig & Joel Mitnick, Cadwalader, Wickersham & Taft LLP, “FTC Rescinds
Vertical Merger Guidelines,” JD Supra (2021/9/21), https://www.jdsupra.com/legalnews/ftc-rescinds-
vertical-merger-guidelines-9658413/, last visited on date: 2023/4/22.

Vertical Merger Guidelines, supra note 74, at 10-11.

7 Id. at 4-10.
78

76

A vertical merger “would rarely warrant close scrutiny if rivals could readily switch purchases to
alternatives to the related product, including self-supply, without any meaningful effect on the price,

quality, or availability of products or services in the relevant market.” Id. at 5.
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2 fa N K 45 & 15Fd (Horizontal Merger Guidelines ) H75 B8 1545 &
MECEERREES ST - AT S RERIRGCE — AN - £33
= TR T ] E (R T E MBI RF PR B U 2 aT R ~ FrEM DA B
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. ZIERARTE KBIEIEHE

BRERTE B & HF A0 B R T PRI RS IEFS it o f » SZ4E FeAE 8 SRR
B EAR AR Z B - — RIS - BTk X E MR 2 EHI TR 1] 7 45 E f
('structural regulations ) DK T A& (behavioral regulations ) Fi% %0, DOJ AT
BEHIESEANEE SIS EEEE" o M FTC RIEE ARSI 4S SR
ARG E ] ST R RERRAUT AE SRS - JREI FTC EiR{TRERIA
W51E B HE IE T B S RIS > —" - 308 DOJ {ERTI AT&T B Time Warner (i
PR T RS BB BENERERE Y « Rk DOJ LUK FIC £8H
TRV E R MR ERE S - IR BN RS IER HE ORI R -

(3)2023 FRREESTERFEE

2023 427 H 19 H DOJ LK FTC FLESEARHTHY Merger Guideline HYEZ » HAf
AR REIEE: - SRR PE B4 G e 5/ 5 DUKHER 6
h E4LR LS| EDM™ -

? Id. at 3-4.
% John E. Kwoka & Diana L. Moss, “Behavioral Merger Remedies: Evaluation and Implications for
Antitrust Enforcement,” 57 Antitrust Bulletin, 982 (2012).

“[J]ust days before the DOJ fled its complaint against AT&T and Time Warner, Assistant Attorney

8

General Makan Delrahim gave a speech in which he announced that the Antitrust Division would
generally not accept behavioral remedies, even for vertical mergers. In his speech, Delrahim equated
behavioral remedies with regulation, which in his view impinge on economic liberty.” Carl Shapiro,
“Vertical Mergers and Input Foreclosure Lessons from the AT&T/Time Warner Case,” 59 Review of
Industrial Organization, 334-35 (2021).

Cooley, “New US Antitrust Merger Guidelines Focus on ‘Vertical’ Acquisitions,” (2020/7/7),

https://www.cooley.com/news/insight/2020/2020-07-07-new-us-antitrust-merger-guidelines-focus-on-

82

vertical-acquisitions, last visited on date: 2023/5/2.
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The Draft, supra note 14.




TEBS=AC R HT s B eis — DEEE S KO 21

TRISTERS 5> GO IE RS FHER L — A H 5 5 T vl e 2w F Vi 2k
BHVATE] » KRR 5 & a O 55 5T 25 A e iR s - B8
G HESHEESTARS AR EA SR AT s - BRKE
DR o [EEEEE > 1578 S WARTOR FEWBIEMER BT - BT - Al
PR E BRIRE A R

RIEHE R 6 > T H &M N ER — PRSI nTS - LR ERE G2k
Q0] AR T R - AEATIAE S SESERE BI85 ( foreclosure share ) AT BEE] 50%
B > BIRFEOFTRERIRE/DHE T ¢ (EEFY 50%0EF » TERMAIZEHEEZ GRS
FIE TP E TN VRS LIEHESSR R SR 6 (EXF L5/ T Brown
Shoe ZEHYSTT » Al L FETRRAFT BAL T B G ZE P [EIF] Brown Shoe ZRHIFERE » TNAE
Illumina/Grail ZXEAL R T4 HERI R — 4™ -

Steven Salop ¢ Jennifer Sturiale 585 » 558 6 £ 5 EL & (28 R LAETEE S0%HY 35
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¥ Id at3.
8 Steven Salop & Jennifer Sturiale, “Vertical Merger Enforcement in the Draft Merger Guidelines,”
ProMarket (2023/7/28), https://www.promarket.org/2023/07/28/steven-salop-and-jennifer-sturiale-vertical-
merger-enforcement-in-the-draft-merger-guidelines/, last visited on date: 2023/11/30.

The Draft, supra note 14, at 3.

¥ 1

8 1d
90

87

Salop & Sturiale, supra note 86.

91 Alexander Raskovich, Bruce H. Kobayashi, Abbott B. Lipsky & John M. Yun, “What’s Gone Up Is
Coming Down? Vertical Mergers in the 2023 DOJ-FTC Draft Merger Guidelines, Comment of the
Global Antitrust Institute,” 23-17 George Mason Law & Economics Research Paper, 11-13 (2023),
https://reurl.cc/x6R2pZ, last visited on date: 2023/11/30.

? Id at17.

” I

™ Id. at 14-16.
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the Consumer-Welfare Standard,” 26(2) George Mason Law Review, 398 (2018).
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Back Down in the Face of Intimidation from Big Tech,” CNBC (2022/1/19), https://www.cnbc.com/
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visited on date: 2023/5/2.

Herbert Hovenkamp, “President Biden’s Executive Order on Competition: An Antitrust Analysis,”
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U.S. Department of Justice, “Assistant Attorney General Jonathan Kanter Delivers Remarks on

-wont-back-down-in-the-face-of-intimidation.html, last

98

99
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on date: 2023/5/2.

MIJ Lee, Lydia DePillis & Gregory Krieg, “Elizabeth Warren’s New Plan: Break up Amazon, Google
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Nascent Competition Trends from the European and American Experience:

The Issue of Vertical Mergers

Tsai, Bo-Yu"
Abstract

This article explores how, under the current wave of the New Brandeis Movement,
Taiwan can learn from European and American experiences to more effectively identify
and review vertical integration cases involving nascent competitors, and thereby protect
nascent competition. Since the 1980s, U.S. antitrust law has believed that vertical
integration enhances efficiency and consumer welfare. However, this view poses many
challenges in today’s digital market, especially as digital markets struggle to self-correct.
Moreover, cases related to vertical integration are dated and may not be applicable to the
current digital competition environment. Since the Trump administration, there has been
increased scrutiny of merger cases, coupled together with greater skepticism. For instance,
in the AT&T/Time Warner case, the U.S. Department of Justice failed to prevent the merger.
The court, while rejecting the Department’s arguments, did not provide clear new
guidelines, leading to uncertainties for startups during acquisitions. European and American
enforcement agencies have increasingly become more active and strict when reviewing
vertical integration cases involving nascent competitors. The Meta/Within case drew
widespread attention as the Federal Trade Commission (FTC) attempted for the first time to
conduct its review using the potential competition principle. Although the FTC failed to
prevent the merger, its damage theory was supported by the court. In the /llumina/Grail
case, the FTC reverted to the stricter Brown Shoe standard to veto the acquisition. Europe
also expressed concerns about Illumina’s motives and capabilities for exclusive competition,
rejecting the Illumina/Grail case. The UK’s Meta/Giphy case is noteworthy, indicating that
the UK’s Competition and Markets Authority might intervene in digital market vertical
integration, regardless of the case’s ties to the UK or merger turnovers. Our country should

prioritize comprehensive data collection and research on nascent technology industries.
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