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(ATZHFET)
#-HB% 1 (88/4) » pp.107-146
OfTBRATHBERY

s ok O 3t ) i S TR B AT R B W —
GERHMER S (Block Exemption) HEH
R BRI E BRI R R

U

BRyMFLERE ( AT CEREE . ) TIERR S B IEEEARR - HEERE
BREE A B —EEY - AR - REREFRTEE HiE - BURBTERE
NERTT - BZ Bt — B - BRI TR » Bz — > SR —HE
B DB R BRI BT o 45 1966 £ 41 Consten-Grundig v.
Commission A4 » BRMETEENEE B8 B L R FHERE BRI SRR
gz — o BRABHIEM E R BIRE LS | REZH G - BalsH L T EBERE
# . (supranational organizations) —ZAZRIEEEREBAH 4SRN o

BRI S FIRBRAEE A\ T+ RIGR BB S TTRAVEE » — RS FEERFH
AL o AR UARREERY T2 - ERI, (probibition principle) SEHRE » B4t
HETERREE - (F BRI FRA3N S - S UHKE LAISTHH A&
B SR ] o IS 1962 FFAH &+ LHBAL BABREHZH

* AXBAFEREECE LR XUBME AR LEELAFREEZA T 88 FEWRE

BRI JE M S B o
wORSCEE RS B R IR B e » AL UL R BRI HEIR -
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o BITREG (UTH "8$Re ) ) BHE—GHEAIRRAIIEER - EEAREE
HATSE IR E R G a1 » B H R IRE R LEL » SXPEGHE
HITB M Wil2# S " KEEEE ) (negative clearance) » E(E{H
HERS+ (individual exemption) ° B[{&EE EEEOBEREG T K EER
HAEBIFF AT BRANERRE o M FEE=THPRE—HUERIRE (A&
1k ~ RERSE IR T =M ) 5 | BMEFRIVE » FHEFIRE B
K RISEEFSER T DR EY LEEE » W RIEEBNIEERER » (gt
FELARBITBOCE —EFRIK (comfort letter) EAREEHEHH ARG » WA
B ERARTREER AN HR R AR B ) T ) o

Block exemption * B/ group exemption * BIAIRYFHEN AH—
BHMER  AIHEBIEAR ~ SRR R - FHARR REMHRTE T —TE » 238
EREF R R o

HRERARIEDEEGHHEEG (BERIES) L "HA HERIKGK
> EHFFEHAAGE - REB—BE1TH (a certain category of agree-
ments, decisions and concerted practices) HEVTSERSE/\THEE—E »
HPEGIEBERINRE » HEMKENERINAHIH#EZE - AEs SR
BRIL o BEEERRIMBIERN T E BN Z — » BB E AR R SR &R B8
LA SR e Ei i B 15 » ER S EREENREER T

BRFREBRIMHRIARKTE — @ > BRI S (preambles) & 5o A8ERRIN
HEREER » RIGRIETFERIMISRAEASER » EIRIARAFFRIRFIR SRR (BNAT
i T HEEFR, (white clauses) ) » DARJEFEIFHIIRGIPEIRIEE (HLU
"HAHE ) (black-listed clauses) fiZ) » BRARMTIHMHEIEHRE o 2 T H
R B T RAE ) HEEGEHEEEAET O BT PEE T S e R
EEEXAT R IR R RS » AMHESEONAETEEL » ERES
FREHSFURAVERR - B T HagER. o OAE TRELE ), 2R ElEEw
KRS » HEFERAT S R E R IR S B2 S TSR MR AR -
BRI ELAE 2 (E R BRRR MR R P E B 4558 T BFfEFF 1 (opposition procedure) 3
ARG ERERTRE o
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BRI B R B RS » BT A S B RGN IER » 5
RPRT REUE \+ FLE A& L » A BRSSP
AT 5 o |

AL G RAE YR SERR AR R AR S R
B AR - 7 T BN AR ) MENEERRARE (% B=A
BB B | SE RS\ ) - RS
A 2R RS o

REAT RN AT BN » BT KRR/ » SR
B EHIEE o FEEHNIS SR IR — (BRI o 25— » AR T
YT L BRI » EHEFERES | B2 HRSOERHTRE » £
ISR AR AR A ABERTE © ACIS B LR R R R - HUsEK
BT S S R BT TR RS o RTTRSIENE SRR A S - BT
BB BB S I o BRI EIRER SRS T RN SS RS RSh  SA »
TSR » RS RAESHOR » SHTBAAMER P RET £ » S5
2B R BBEE o |

J T

S

FERM3LE48, | (Buropean Community, EC) (BAFfEfE TExEE, )

AR SE XRCBREAT
CMLR Common Market Law Reports
CML Rev. Common Market Law Review
ECLR European Competition Law Review
ECR European Court Reports
EL Rev. European Law Review
0)} Official Journal of the European Communities

| BRMEEMEERS TERHMEELAE, cBEI1993E11 B 1H TEHFEREN.
(Maastricht Treaty, Treaty on European Union) ( X% © Bk ) Tk 5 4
(Treaty on European Union) ) £%%# » #KEEHNE G(1) BRAIRZE » [F "B
W EMERT s NFTE BN LA — 5 %A TERNXAE, W
W, —F » SRS BRI FEISE L WEBRRAIRRIES "B M LB AHT (Treaty
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MR EIIHRES RIS » CRIUBIMNE FE RS EMATEIR » (BB E—
RYBAS > IRIEMEREIISARS, » TR — R R R SR B o B IS RITIB T
A B SRS EE » E TG B R A - ZER I EIREE P - BT
—(EY ~ AR ~ BB REATREHTGE » BOANETTBRIIANETTE o SR
H— B > ERESIVESRTREIEENG » TR — B RR LR R SR T 4
1T 2 B A RE— o BIE 1966 &4 # Consten-Grundig v. Commission
Zlpr ® o > BRONEBRENEE 78 i3t AT E A AR B B e SRR 2 —
SEE TR SR IUAEIE » A IR BT E A - TSN
BB XA B R T AR © BRMSE R\ RS A HE S EE T E RS
# s S A+ EEREMBSTENEE » — RS RS R
ASCENAE AR T » FE T AR ST B EE » BB
BHEHEEE o

BN FIA S A ¢ MRS R SIE o ST B S R R

Establishing the European Community) J
2 TEHREREWHENL B G3) KRIEE "ERWIERIEERN L F 3(g) K-
3 Joined cases 56 & 58/64, [1966] ECR 299.
4 BNLERBENENTEEEXHEEWNT
DODAEFEETEEMER R > LLIHH - BHEBHRAXETHANHEFREN »
BB HEMBR -  BFEEBAORE » UE—BETE  HRERTETRE
EFEL - ERETAER !
OE#SHMEEEEE - BENHKMES GG
QORFIBIZFIEE ~ 1788 - HWRRBRE .
QI B BN S BO A 2R -
ORHEARE » HARXZHE » BHEARNGEE  EHERTFINRP R
QMM UM LT EFABRZRNEBE RG> MRS ERENIEE S RE ¥
BiE » IR H BRI SR o
QKA R FE T 3 1k & (AT 15 BB PR 2 P B B IR -
QFKEE-HRTRBEHEESTEA  BEMTMHRBANBEENWIGE > BXE
B EAREN S EEENRE | FA—BTENREREN - BRTS  TH
B E R e EMENNR » SR ERNSRENES ANCHEEIERERA
BES AR RHEETS  BFE -
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FIBPRE SRS P BEEERESTE » A F2EERIL - BRI RREREIE
HHTERRBIK » B e —EE S IEAITTE » JRAEKAGRE =R BRI T
Al » EITRERM | FE=TRISHSITRIFIRIHE o FOBE1TR BT
ZE® (LT "%, ) (Commission of the European communities)
HEBHER > 52 » BRI EE FBSTTRIIMERR » AtsEa
AR B+ AL & B B REERR /MR AT AU R4 » HE MR EmA » B G
BHEERESR L CAERGEERER - HERH R — 2RSS EE (Coun-
cil of the European Communities) FJ#2#E. 27 » UL T#HI ) (regulation) #J
MR RS TRRE 0 BEREEEE  STFEHRI s

"R¢EERs ) O(block exemption) > BRI FIREHSLAISEHIE - HERS
BE—RR » MEERBUIAR » BEREATRZ S EHB ST R E R RERIEE L
FISNEFETRIMEE ( DTG EE- TGRSR ) - FBERRbR A IR AR R
EVERTEMNM » RELLBHIFeHIEE o

R BB TRt S — KBRS HEEN
W 4 B B R e 3%

— B
A B R TR AR S E B R & PR S 1T RTINS
B% » FINBEHEF TIRRAMERF ORISR ~ SUBHRH ~ 630 ~ 5800 ~ TIRIERTE - &
RER TR IRBRARITEF AR A BIRERRET T » SVTHBAZEREF L EERAIERBR ( BES
B EAT SR ) » UIREALRER LB RIRAIETEAREERF -
BEERIMRR » EETFESBEVTHRNNREES » EREEIRRMASEET »
PREERBI R TR RIS -
DBIH 58 W 136 B 5 AR T AR
OWNSZEEERFAFESEENITHRPPHNALE
5 #15 "block exemption" —FRBA M E LEMEF > Fla "HBME, - TEER
# o~ TEHESME, - THURE ) F > BEIERA— - ACREKFRI TEER
5b 1 TBZ o
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BRI FIBRIRRT 1 28 87(2)(b) R T & LUSERIZHES - sRERASBN
TAGERARIIN LS o 1962 FEBEGRHM THT "B RREN ., FA
+HME ~ EAHARESER - THETERERL © > FRREBEHPEIT
HIARAEERE o eSS+ CHRRIE NGRS —TEARE » 1k T BRI . BN+
AIRE=ZHEEREE B EANE S » BIEFAIERIZYE - EBIREBERE
& JRGTE—REBEREENEN - RN EEHESIRERS SEE
¥ S HIGRAPEEIRIEN » AERPEGEEHTEEEENEE - &
HARLBAENEZ » ERIGESGRETNBE/\+ LIRS —TEIHE > 5
FrEEny " XEf8%E ) (negative clearance) » BiEREESE/\+ LIRS —IEFTELL »
{BREKERE=HESNEA - SRR (exemption) o BHEHER » EEAME

FEagE ) KHEITESE (make an applicaction for negative clearcance) * TLA
U@ 0 BUSEFIER S (make a notification for exemption) s #E—f&ISIZHE
F@H ) RIFMFHRS - RERES L —BENEERR—HERE » REENEE
FEIRFERTERE K » BRINFFMBALZAFAVEDE » i R EREREGET IRt - #2
B FATEVIESIRE ©
S ESE AEE B BERE G ERESEBFTIRRSMIERRE © iR
gt > BE—NAZESRT-CHAERIERR » 7 1960 ERITIIKERRIERSES
RIS  ABESE G Y o BRI By B RTINS,
ZETE » BEHWETSEL LB AN © 3T =8P RE—#UE
REPE (ENIE ~ REFEESERIRA TSR ) 5 » BIEERRE -

6 Council Regulation No. 17, OJ No 13, 21. 2. 1962, p. 204, http://
europa.eu.int/comm/sg/consolid/en/362r0017/artm.htm

7 C.S. Kerse, E.C. Antitrust Procedure, 3rd. ed., London: Sweet & Maxwell,
1994, p.47.

8 Green Paper on Vertical Restraints in EC Competition Policy, 21. 7. 1996,
Executive Summary, http://europa.eu.int/en/comm/dg04/entente/en/96721en.htm#
exe ' |

9 Denis Waelbroeck, "New Forms of Settlement of Antitrust Cases and Procedu-
ral Safeguards: Is Regulation 17 Falling into Abeyance?", EL Rev., Vol. 11,
1986, p. 269.
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SRR E RS - AER BRSPS » B BB T A ]
FReEElEH 0 EEASHEERCEETE S B AUEEE TR
BB >SS SRR o SSRE LA (A R ER SR
R » SEAEERIRE » FURMEAE @R B B R B et » 1
AR TMET FHEE o B LS BEARMIFTERGTRIES » 58 4R
i, (comfort letter) RHE » BT @SS » (I RE LM FRERHONC © 55
SEEEE TR TR SIEEESRIER  FRHENGEBE IR - TE
WA » RSERE TS TEERNEEL - UABRUE R
ERaER AR o |
BB — TR B R R » RS eSS L EhE B s
PHRCEEFBHNLE » $BE O R B RS S 5
Sk » W BABETE N\ FRHE NI TREN: » FE & B BB R ]
B ATTEMIRIT » BVS H AT T & 1T B BRI 18 o
MUFEIBIERAEE ~ JEIEVER - BRI R S B TSR TH » RS
HOMASREA o |
=~ i (negative clearance) BYEPIERH (individual exemption)
@+ C A R - RS RAHR A RSB ATREN S
% > HEGBWR (may certify) BE—HH  RESITS » RIEBEKE L
B —THRAUEITE) o RRR » ERTIREES SRR 5 S® e - i
A S\ T T AR - VB ERIERERITIE » B
5 S BT o B AIAUEEE /\+ T SRR AN > (R E Lo
RS — TR > WRFIBE BRIEN o RIEREREUERIR AN

10Bellamy & Child, Common Market Law of Competition, 4th ed., London:
Sweet & Maxwell, 1993, p. 684, note 42.1987 FHEF R H _+HEFMIR LK
EHEF TR » BB AR -

11 Kerse, supra note 7, p.48.

1242 M EAI TR ~ FEOF A0 RA% ~ LR IS - EREBINEIE - lEREAR
A MREGERHSEFEE  JZFRBME - TERAMFETFHE (Commis-
sion Regulation No 27 of 3 May 1962) » B ETFRBITBOAENE K » BEES

P
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ERIE » FrEs MR R TR » REE/ T HIES SERATIes
W » BRICAEEES/ RSB - WENGE AT TR
RE o TERFRIRRAMIIHSER » B(EE 5 BIER IR S R AR\ LS — T
#IFER » MRS SEGAIRIESR D o

AR G BB TR — TR » M S A AR BRI
FTRE » BERIEREREERNAARBEFATE - REREPHETEMDY
EAFME ABY MSEEIRY » HABHENSIEBASERR R  (BUAEE
FE2m AU ; (EEIEEERE—KIR 0 > B S E AT » T
WEHES R » ERRAREFETRFHEENES o MRS
LR BRI AR » EHRH L S ARER BN » FRRRERRE
FERIIAEEE « BB ERTR T K R RF I ERIRA 28 » HEE
FENSTERA 3B BGRmANREEE » BRI/ IR (Official Journal) b23Mf » X¥HEERE
—1{8 B BIRER - EEHATE I EREAENIRIARRER | EASMRET R
BANSHAEA » TERASHEENE D o EEAZTRLEARN - SHNEHE
SR GRONAETRETIEE RN » BB IMMRR RS ¢ - T
HEYHREESFERNEFFRENER » EResR2EE N B

721994 & 12 R #HEE= =N\ AR ME (Commission Regulation No 3385/94 of
21 December 1994, OJ L 377, 31. 12. 1994, p. 28, http://eruopa.eu.int/en/
comm/dg04/lawenten/en/3385htm) » M1k 1962 ERE — 1+ -LERHER - BLEEF=
SNABRKEAER 1995 3 A 1 BAEN - FHIIRAER MR EF 7 0@ 5058 K R
HIFRFF BRI R o A B SRRANES 19(1)(2) 675 BB T A2 F 1 W SEAR LY
SHHEGRMEAALASRE (Commiss ion Regulation No 99/63 of 25 July
1963, OJ L 127, 20. 8. 1963, P. 2268, http://europa.eu.int/en/comm/dg04/
lawenten/en/cr9963.htm) o

13Kerse, supra note 7, p. 49.

14Form A/B WEXRABTHERPE G == /\EWHRKM 4 o Commission Regula-
tion No 3385/94, supra note 12.

15 Council Regulation No. 17, supra note6, Article 19(3).

16 Commission Regulation No 3385/94, supra note 12, Recital (6).

17Bellamy & Child, supra note 10, p. 700.
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VERMIEMEFLES S » BRI ABSEAS - RBGRENNTS -
BENEGFHRNRT 1 » TREMK B E R EEARRS TN
71 s RAFFAIRIMEAIE 2 o

HAERR LIS BB G FRVERRT » (B RN EE L
SRR RE » AERESN\+REEE BRI ZTNTS » BFEREea
NES TS R A — S sEA N EEes  .

SR EE AR HAGEY » BB ERIER » BANE/\+ RS SHNES -
EUERNREAREEASTTS RSB EA » 2BEERS (individ-
ual exemption) ° EFFAIRRSMARIRE » BB GBHERBIIIVEAHIER 0 o 2
R EIEE S A G T SR ~ B M A RSO E » 5
RERITEEERS | ERFEABNNA T ERET NS eI H®E » LA
HEGRREETFTIRAE ST ARTR - LERIGSE— SRR T3LE
g Y o R EH ARSI EREEA LR 2 YRR SRS RS E e
SR HEB RTINS » B USRS BIRS SR - B
LB BN TTREAE o SRS R BREHOEA » BERTER
BERB+REEEEZ o HREWEL » PRI NEEDREN  SBEESR
(renew)? » S EFEFTIE VR ERFETERT R RITR 24 o

ERERIRR S TR » A TEEREE R R I - T e
FERFEEA o B AR AR ~ SRR > ARSI A o
HBEROASTE » RIS E A F ARSI REERR S S EeH

18 Council Regulation No. 17, supra note 6, Article 15(5).

19Ivo Van Bael & Jean-Francois Bellis, Competition Law of the European
Community, 3rd ed., Oxfordshire: CCH Europe, 1994, p. 775.

20Council Regulation No. 17, supra note 6, Article 8(1).

21 Lennart Ritter, W. David Braun & Francis Rawinson, EEC Competition Law,
The Netherlands: Kluwer Law and Taxation Publishers, 1993, p. 102.

22 Council Regulation No. 17, supra note 6, Article 8(1).

23 Council Regulation No. 17, supra note 6, Article 8(2).

24 Ritter, Braun & Rawlinson, supra note 21, p. 103.
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DIERER R EBRRR AT TRE » RS UFEERANTHRE — FHE
(comfort letters) £ » EAEF-HESEHIHEA » B HEIER+—ELEE
Rk D o I RBERIFAERE o
ZJEEUET (APREE comfort letter ) SHFEIERAY

BREES IR THI S THER R TIEE2F . (informal settlement) 58 T4
Fotbma ;26 ARRER o TR A RNRENTE  BIREE AR
HE~ TEHEA S MAR TR ~ RARBREIERETRSE Y o AT
AL RS IR B o LISWB SIS » BRIAS - Wh
BIR » ESEML SN AR B KERRY » RFHTHEN IR » hAE
RS RERES » BAREHBRUITERER NS SREE ETHE (nego-
tiated settlement) » EMZESHWEFELHEY » S EBARBRBIT ST EZHOINE K
AR RS - SISO RIER e 2 o

FHEREHEGBEOME (DG 1V) BERERERSANTIOE » )
REREHE G EN R » EERTATBLFRE (close files) Y
B o FERIEZ% (at first sight) BNEIREMIMSENORE » AEERRE
HIBEHE » $hZR GBIV AT ORI EE S B LS EARAT S 0 o PRSI AYTREE » BN
TR T RN FIREE ) B\ RIS —ENTR - AEARE N TR v
FRAETOEESS - QTS 2 » BIBERTHESHEANARE » ZSHE%

25Kerse, supra note 7, p. 237.

26500 THREAEFHEMATERR ) MO REAENFH FRHFAREE  TEE
ARFEMATERN . BT EERATXSENEERY (L) (T) 5 » 84
HERE - B RESO# 1A RO+UT  B/\H  RES0ET B »HAL
AT e

REEBCH AU+t —o

28%%@ﬁﬁﬁi@ﬂ’ﬂ&éﬁméﬂiﬁﬁﬁﬁ%%ﬂﬁﬁﬂE‘J%gﬁﬁﬂ  BREH RN —HOHS
BRAHERY - BATRE—RZHARBY LEAHRS GRHEFEVRGY - BRI IS
FRETFHMENO AR o Nicholas Green, Trevor C. Hartley & John A. Usher, The
Legal Foundations of the Single European Market, Oxford: Oxford University
Press, 1992, p. 233. -
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MERAEEARIE 2 o FREEEERNNS » LB AN RS EE NS
B b o

CREFEMEAR ) 8 B AR R FC R s R T R A K R R
BESEEE o Bl THIS, ~ TIRGISE - TR - TEh SR e
HOES: » BT EE RN A BB R E BB AR » EEFREELA
2R MITRHEMRERIERRS - PIRRNSETREEY - MERAIR— LT
FERSZegRRER TR ) 0 > RE G ERIT R S B A R A R PR
R DS ERITER - S B R EHBASE TA% ) (notices)
MR (guidelines) * LFEE | EMAFPBEESRSE: » CISRHESEY
BRI B RN R » B MBI ERERPIRTIELE o MINER TS
WRGBREER TR O N TBRE R R,
K BB EHEEIARS - EREERHNASTERERY > - XpISE

29Kerse, supra note 7, p. 237, Bael & Bellis, supra note 19, p. 778.

0FRAIREE > Ji5IEE26 » BN HAN o

31 Commission Regulation (EEC) No 1983/83 of 22 June 1983 on the applica-
tion of Article 85(3) of the Treaty to categories of exclusive distribution
agreements, OJ L 173, 30. 6. 1983, p. 1, http://europa.eu.int/en/comm/dg04/
lawenten/en/198383.htm, ammended by Commission Regulation (EC) No 1582/
97 of 30 July 1997, OJ L 214, 6. 8. 1997, p.2, http://europa.eu.int/en/comm/
dg04/lawenten/en/158297.htm

32Commission’ Regulation (EEC) No 1984/83 of 22 June 1983 on the applica-
tion of Article 85(3) of the Treaty to categories of exclusive purchasing agree-
ments, OJ L 173, 30. 6. 1983, p. 5,http://europa.eu.int/en/comm/dg04/lawenten
/en/198483.htm, ammended by Commission Regulation (EC) No 1582/97 of 30
July 1997, OJ L 214, 6. 8. 1997, p. 2,http://europa.eu.int/en/comm/dg04/lawen-
ten/en/158297 . htm

33 Commission Notice concerning Commission Regulation (EEC) No 1983/83 and
(EEC) No 1984/83 of 22 June 1983, OJ C 101, 13. 4. 1984, p.2. As
amended by Commission Notice 92/C 121/02 (OJ C 121, 13. 5. 1992, p. 2)
http://europa.eu.int/en/comm/dg04/lawenten/en/not8384.htm
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HE THSEI g, 2t (B0 TAEEERL ) SEGBRRAT TRREEd
BEENE ) P NARIPESRUSATEEASEETHAIE (A T4, (oint
ventures) ) ZREMER » BEG rl‘ﬁ%ﬁﬁ%ﬂé}‘%_] 36 LS AENR R s
TR IR o

SOORRER NG THERER ) B TEEEER L MED - DEFRES -
AR R R AR S NERZ AR RHEREE S (lack of legal security) »
HE O RTFHH L ER R EEREERR Y - ARTRERRE » SR
BRI E » MG RRENRFRR LIS TRERE » REERSREL » €
5|0 Em o iEERRE » BRNIEEEETE Procureur de la Republique v. giry and
Guerlain RPRTRABNER « EATS - HiEH LERSEQTERMER » 10
RRARHFRER—EERIRE 32 o PSR eBUFHEREENRSE » R
PR N BERHE B PEA BN R B\ EEE—ENE S - BB IBE
BB AR I BRI ARR A » BEANBIEREE SRR ST HRNE: » (B
BRI ST RS A AT ANRE TR » (R AT T SIS H R L AOFI4R » FTREEA it

34Commission Regulation (EEC) No 4064/89 of 21 December 1989 on the
control of concentrations between undertakings, OJ L 257, 21. 09. 1990, http:
//europa.eu.int/en/comm/dg04/lawmerg/en/4064.htm, ammended by Council
Reglation (EC) No 1310/97 of 30 June 1997, OJ L 180, 9. 07. 1997, http://
europa.eu.int/en/comm/dg04/lawmerg/en/131097.htm

35Commission Notice on the distinction between concentrative and cooperative
joint ventures, OJ C 385, 31. 12. 1994. p. 1, http://europa.eu.int/enfcomm/
dg04/lawmerg/en/94¢38501.htm

36Comission Notice regarding restrictions ancillary to concentrations, QJ C
203, 14. 8. 1990, p. 5, http://europa.cu.int/en/comm/dg04/lawmerg/en/
90c20305.htm

37Kerse, supra note 7, p. 238.

BRBREIZERTHEERERLEEME  FEEIREEFATTHEES—E
ARE > AHHESEBMEREENHR ( "TERWLEBEN ) B—L=ZHB8K) -
Dallal Stevens, "The ’'Comfort Letter’: Old Problems, New Developments"”,
ECLR, Vol. 15, No. 2, 1994, p. 81.
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WETEEAAE » 4 —REREFEN o SIREHSREANERE T  #
FEEHTRE BER A FVTRE SSRGS s - SRR R
P BB BEREEITRA BIERT » AR B RS S R o e
WSS —TEEE (factual element)” ; HNSEGHURIMINRE » KH
WIRETRE » Bt HEGCRTEAFHRTSRIEENTNE » SBEE
INEALRER 0 o SRS RIEIRRT » BB H 1982 FiT » BB
BEOTSER BN R ) 5B/ \+ RIS TEENNE - AMEREE S
AfR » FETIERENES AERESRERN  FRFERNES  UBYS=
A B %SRRI ERN TR c REEHES TERFHE, (a formal
comfort letter) BICHER LIB+459 R » RS SHOEERGE G FRET
MAEDRERAM Y BAFRERENHEAETE S ? —BES » EREMEM
FHENBRT » SHFREZ% » B GRS FETRE » BEERETRE
GEESEER Y cMEZ  GHEHABGRELKE (estoppel) BT ©

ENSEGDHANSE TAS ) B TIEER L o SO ETER g
(T » BERERE —EERIEER R RRASEREREES AN
ETHED IS G TERFIRSE AR SHORCR - HIERINMT - BR A S SIS
RESRBASEEE - REFENEETERE ® -
P9 ~ FEHEERSE (block or group exemption)

FEEOTIRERIR AT » BRI EEGNNEY CEERNEY)
A THEE | SRR > (LS SRR  IRESR BT (a certain

39 Notice on cooperation between the commission and national courts in applying
Articles 85 and 86 of the EEC Treaty, OJ 1993 C39/05, paras. 20, 25. http://
europa.eu.int/en/comm/dg04/lawenten/en/93c¢3905.htm

40 ibid, para. 25.

41Richard Whish, Competition Law, 3rd ed., London: Buterworths, 1993, p.
311.

42Bael & Bellis, supra note 19, p. 778.

43Bellamy 7 Child, supra note 10, p. 29 ; B2E#H KKEL » §i5IF =+ &
NHR» HttiRe
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category of agreements, decisions and concerted practices) HE)THE
RSN T LEE—IH  FRSEEIEREBINIRE o R8T R E ERISHIEI
AT W MR o FERSHENEEEN — » ERARIIEE
FIFRUARSE ER HEH » UBRAZ GELN AR » FASFRRRNRE
T o

AR BRI - R T BB Z ERRRE S » Hith
(SRS EIRIFF RV T 2R » AR EBALABITRER GIEMEH
FARHRERRIER I RB RS - A0ERER - REEGEREK/ \THRE—THRIYT
B EEANOESERH » REMPEEERIENAETE

FRRIERIATH R LRSS SR L T RN R BATEREC
H b SREIRR » SRR - ES T BT SR REIRIMHRIR—ARARE L R
EGHIENE - PR G RIULSHERE S HI R AERINE - AUBET—
ESHT R FIEAR R - 29 R BEERERI GBI - CRANE BN
RS RAEEANES » UREGBRIMNAESREERIMRRR S B BN BRI LR
CEHE  Z-0LAESER o

HERERIMERIE— LB » BIRTS (preambles) &5t A/ 8IRRA M B
R » REGDETFERIMIRITEASHE - FERPE AFFIRHIBI K (ENFTEE
"E&fEIK, (white clauses) ) » DURFETFEILHIIREIBISHREE (L TR
%8 ) (lack-listed clauses) 82 ) » BEH UHMEIERE o fi5HE T EOERE
iR BT RABE ) RSB EEAET - BF BTSSRI R B
ERZR R SVRRER SR - RMRRSRONAST TRE(L  BREBIRE
BIFRRAGEK - BB T AaRER. o AT TR 2R BRNEEERIK
BHIFFRIK R » BEEAT SR EHBRNIR S O MRS EHBIR /R AR
> AL TERRVRAITERRFIH " REIEF . (opposition procedure)
PRAR G ERAIRE o

AR T REERF L BieA LRBRAEE A GG E RS R SR ED -
RAEARREFRBEEARBORT - SRIESASHERIHRTER
oo PRERETRERTRTRR  H— BUERGEMEIA 22 & BB E
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K $EGIIERTRS | $EOMVEMBERRS  TRESISIRLR
& BRNER » SR QNHERBR AT TR SR SRS
& . 44(Advisory Committeeon Restrictive Practices and Dominant Posi-
tions) HI%E K o BEERHIGEEHEF ARG A/B 172 » RHBAAEE AL
TR TR - FRALYSEEEEART T RESREEONE B
M A CAERBNESET - ERS RN REOBRT » REER R
ABEEGIRS TR - BISEABE Y S+ LI ERINFATER

BB PR B A R E S A R H @ 5 - LR TR AT
BT > ORI > TR E SRR AT  BERFE R EEEe
—AA/E T~ ABEAAGESHEA ) P AR EACE RS S SR
HEA  QAAPETIREEHE - Y E QSRS RENEAREREE HAR
(Official Journal of the European Communities) L » {Ff|ERRATHEGR
EER | EOEBRATRA  $ESMAEAEEARTHBEERIENERSE
B FEOR B TR AR B ERRE S ERNTSEARIEE 40 o RRERHRA
— BB SRR (FESHEHEERE TR ) DURSN T RS s v

44 TIREIBERBLBAEES ) WRZFEUEBEE T CHRENE T REKE > £E
MREBUHEGRS G ERPTRANEYEREE HZEGRHSHARES
WBEBHNERSE —LHEE  $EFEERSERERN » KEEHLHARZER
G RET o

45Council Regulation No. 1017/68 of 19 July 1968, OJ L 175, 23. 7. 1968, p.
1, http://eruopa.eu.int/en/comm/dg04/lawenten/en/101768.htm

46 Council Regulation No. 1017/68, ibid, Article 12.

47Commission Regulation No 2349/84 of 23 July 1984 on the application of
Article 85(3) of the Treaty to certain catergries of patent licensing agree-
ments, Article 4. A & 7 4 50 E P H il VIR R R E B R R R /R R (Commis-
sion regulation No 556/89 of 30 November 1988 on the application of Article
85(3) of the Treaty to certain categories of know-how licensing agreements) *
B7F 1996 £ 1 BHEGBRA—FHRL - I LA-HAE S > 28 T RivBEiEE
# 8 4 (Commission Regulation 240/96 of 31 January 1996 on the application
of Article 85(3) of the Treaty to certain categories of technology transfer
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Bt (SRS GEBRTINRISAES ) » MR ER AN
8 THEmEEL B - TemtmEsEn © - TinsEmEEn L 0w
R T O c FEABERWRTHEYERNER » HEET
£ » HIH F B USRS BB R AT E A E R TSR > WSk
MR E B R R YT - BRI - TR A
FEHERRA (ultra vires) HERELRERSERINTER O% o (B IAIBAIRS » h
fetrs N\ RETEE G NSIGHEER  BREEIF SO AETIR I R
SN IERE R A BREMRETE - RILRBE R AR R o

BRI R RIS TS T BRI ) ARG o AR
B SRR EUSHEBIR I S TS » EATES S AT RS EUE AT
RS » T THSEI A AN T R B RIS E 5% » IR s

agreement, OJ L 031, 9. 2. 1996, p. 0002, http://eruopa.eu.int/en/comm/dg04/
lawenten/en/techtft.htm) > 1988 & #YELPIHEIAT 4R BIl (5] R #5531k o

48 Commission Regulation No 417/85 of 19 December 1984 on the application of
Article 85(3) of the Treaty to categories of specialization agreements, Article
4, OJ L 53, 22. 2. 1985, p. 1, http://europa.cu.int/comm/sg/consolid/en/
385r0417/artf.htm

49 Commission Regulation No 418/85 of 19 December 1984 on the application of
Article 85(3) of the Treaty to categories of research and development agree-
ments, Article 7, OJ L 53, 22. 2. 1985, p. 5, http://europa.eu.int/comm/sg/
consolid/en/385r0418/artf.htm

50 Commission Regulation No 4087/88 of 30 November 1988 on the application
of Article 85(3) of the Treaty to categories of franchise agreements, Article
6, OJ L 359, 28. 12. 1988, p. 46, http://europa.eu.int/comm/dg04/lawenten/en/
408788.htm

51 Commission Regulation 240/96 of 31 January 1996 on the application of Arti-
cle 85(3) of the Treaty to certain categories of technology transfer agree-
ments,  Article 4, supra note 47.

52James S. Venit, "The Commission’s pposition Procedure-Between the Scylia of
Ultra Vires and the Charybdis of Perfume: Legal Consequences and Tactical
Considerations", CML Rev., Vol. 22, No. 2, 1985, pp. 167-202.
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NAAEIREEES o RIEERERE N\ A BEE = ERAF NS IIEE  2F
1% THHAIROTTRE ? B #T#RE8i:b% (the Court of First Instance) gt Tetra
Pak Pausing S.A. v. Commission 5 *° fy$IBiR T EES%

Tetra Pak AB|FRMUEERKEES DRI EEMIEET » 72008 Liquipak 2
Bz » ARFERARENNEFIRHE =R ABFE A F Liquipak AF »
Tetra Pak ZAE|EKETMESRENNERIZE - FEGRE > # T EFRERG
ERAEE  BUHEE » BEREE I Tetra Pak ATIHSSLEFSHE » (RIS
b AR TR AR KB /\ T ARG AE RN ELE - BMURERERER
Tetra Pak AR » LERENTIRE ARG RKIBEHELRE ©

BRNPIRR A A L T —HEEFER] » HEE | ANPGRS B
PHIBCR » BN+ REEE=IBRRIIEF » ESRE BRI SARERS » ERTRE
R\~ R B A AT SRR © T8 NI S - AR
FRESHIBRSNEFR] » FER B HREIRHEHET » TEERRIEHINHEE - PINAKITH
HISE /7SI 50 o BEREE/\ T RIS\ AR BB (o E RE TR
3L » S BEEARTRER » BTHSHEHE INEEIUSERIENAR ST ERE
&% » (BETEHERA TS _ L HEBR AT E PRI R S N\ 175 E - tBELERR - Bt
PR REE R H B ERETE AR » EMTE/\+AERE
BIEAAERIRE » RBRASTF AT EHERE N\ AEEERE) - EEREAE—

53Case T-51/89 [1990] II ECR 309, 5| B Competition Law In Western Europe
And The USA, ed. by D.J. Gijlstra, Deventer/Boston: Kluwer Law and Taxa-
tion Publishers, 1993, Vol. B: European Communities Materials,
pt. 8, p. CM.M.III-4201.

54Case T-51/89 [1990] II ECR 309, para. 25, ibid, p. CM.M.III- 4208. "... in
the scheme for the protection of competitin established by the Treaty the
grant of exemption, whether individual or block exemption, under Article 85(3)
cannot be such as to render inapplicable the prohibition set out in Article
86...in view of the principles governing the hierachical relationship of legal
rules, grant of exemption under secondary legislation could not, in the absence

of any enabling provision in the Treaty, derogate from a provision of the

Treaty, in this case Article 86.
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AP BT R AR S SERERR M E KR o ERIRA T THRTR R HE
GERAPHRREHEE/ T ARESENEAEAREE » TG RA%RE
REBHE )\ REEER - S B GBI S R ER TRES IS » &
MR R I E B EARME » 7ESERES N\ TSRS » FESEE RIS E
RENEE | ATTHER MBI FRZRES » FERRES \+ABNRER
SR » RIS MR IR BE S\ A RRER » (hEERE /T
AN ENEESTME o
1~ SRR AISHED R

YR BB PR 5 R A I R BB B 04 SR 70 - R R RS T R
DIEF) » BEFSTEEEMUBSIREHS (B \TEERE—E) KBRS
HE (B/AFRE) STSMUBE » FHAEHSNET SRk ELFEEER
P R EEN o PR » BEBS RUBITIEY » RS ERS %S
1THR ~ S BB EBN R EHE € RN R S — B ke T R T RS
W SRR o HEMEE > SBGIRE RN RS ) B\ AR
KB/ \H-LIRFRIHEHE » S BSTHLR ARE ST LR AR =
HIRLE > » S BERERRA N R aR & S SO BT IR °C o R
TESE IR T - BRBBBE P B R0 » SVTIREEARREY - B LR SR
w— B ST BRI MEE » RIS TR s E — &

55Council Regulation No. 17, supra note 6, Article 9(3). " As long as the
Commission has not initiated any procedure under Articles 2,3 or 6, the
authorities of the Member States shall remain competent to apply Article 85(1)
and Article 86 in Accordance with Article 88 of the Treaty..."

56 Case 127/73 Belgische Radio en Televisie (BRT) v. SV SABAM [1974] ECR
51 at 62, para. 16. "... as the prohibitions of Articles 85(1) and 86 tend by
their very nature to produce direct effects in relations between individuals,
these Articles create direct rights in respect of the individuals concerned

which the national courts must safeguard.”
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i o (ENBEEERNTEEE " - WERE - AEY SR - B
> HEMRIATAMA o B EIFERREITBOREERNE & » BT oA ST R
FHRER A RIRERTTH » B ERREGREREEEEERRENHEE - AT H
K E hER 0 HeE £ & B BIERRAZR ST » LHESEE® BENEERIURFEFHRD
MR PE > BENBIEPER B R RRENELE - R ER T E (decen-
tralisation of the enforcement of the EC competition rules) HjF3E » 35|
ERIZIRR >

BRUNELSE £ R E BRI SR G #E JAIEE  55—ZHD Stergios
Delimitis v. Henninger Brau AG” AISH o ARSEBEIERMK T BONLRE
BN BT ERRERNRER » 3KEINEDTERAYTER PR o EREBOATE
Mz —2 » AR ERRRRERINGRR S HIEER "Bt
KT BT RGBS ? BINEGERME T AT RE TR © F— » RBWIEAERE

57 A MBI B RTINS @ S NEE (DG IV) 7 1994 #1545 268 LHMREA T > #H
S 28 BB 10 BT F BRI R FE BRI 7 /B (Anti-Trust Division of the Justice Depart-
ment) FEB—TFELERET » EFHEBEA N LT EATRE—& o Alan J. Riley,
"EC Competition Procedures Re-evaluated: The House of Lords Reports”,
ECLR, Vol. 15, No. 5, 1994, p.247. |

58 Jeffrey Goh, "Enforcing EC Competition Law in Member Sates", ECLR Vol.
14, No. 3, 1993, pp. 114-117; Ivo Van Bael, "The Role of the National
Courts", ECLR, Vol. 15, No. 1, 1994, pp. 3-7; "Subsidiarity in EC competi-
tion law enforcement”, Editorial Comments, CML Rev.; Vol. 32, No. 1, 1995,
pp. 1-5; Alan J. riley, "More radicalism, Please: The Notice on Co-operation
between National Courts and the Commission in Applying Articles 85 and 86
of the EEC Treaty", ECLR, Vol. 14, No. 3, 1993, pp. 91-96; Barry I.
Rodger, "Decentralisation and National Competition Authorities: Comparison
with the Conflicts/Tensions under the Merger Regulation", ECLR, Vol. 15,
No. 5, 1994, pp. 251-254; David J. Gerber, "The Transformation of European
Community Competition Law?", Harvard International Law Jounial, Vol. 35,
No. 1, 1994, pp. 97-147.

59Case C-234/89 [1991] I ECR 935. 5| H Competition Law In Western Europe
And The USA, supra note 53, pl. CM.M.III-4311.
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BER RIS \+ RS —ENEABEETS - HRERAEGE B RN
R NEEbTESE TR TR © | RN RETSERAREE+E
R —TE » BHAERIRBEE R RSB R RAOT E R » TN IR
SIEFFARRSM AL 0 ARBEERARETEN O 852 NERERIES -
HEARAPTEEEETFEBBRITEE » BRNRZBREENRFNEFH
HOEE R PRERE (interim measures) ; 5500 » MAREHFERDEN\TLESE=
TRV R » PRI A S N\ RS — T SRS
TR E S EE BARE » AEE D ENERRIETEZE © - B—
A 1992 FEERMN RS —F B Automee S.r.l. v. Commission % Z#94
i o BT RIS YHNREL » THBELTERNSSREEREES
RIEEN: » WETSITHIMEIERF (priorities)® o T2 » BB ALBEEFT
KBRS — A ETIRE » NS RIS A ERREEST - S OERERS
SREFERA BN o SEEPIRRL T—EEEEN » MR Se Rt EmiE
BERYEETE > BIANMEZFRR AL 3B A 88 (revocation of decisions under Article
85(3) » IAEIBEIVIRERTS » BT IS G EIRNER » EREETIEEY
&KL o

PITHE D E FRRE ] BB THi7CREN L (principle of subsidiar-
ity) SIBHEREHER o % TBETEREN . 5 GG) e T BN 5
3b HRHTETE » BORRR LR 2 7S - S FRE IR TR - B
HE ERSTHRAEE R EEREEFES ©° « ERPEERrERR7 RN

60Case 127/73 Belgische Radio en Televisie (BRT) v. SV SABAM [1974]) ECR
51 at 63, para. 22.

61 Case C-234/89 [1991] I ECR 935, para. 50, 3|8 Competition Law In West-
ern Europe And The USA, supra note 53, p. CM.M.III-4324.

62Case C-234/89 [1991] ECR 935, para. 52, ibid.

63Case T-24/90 [1992] 2 ECR 2223. A X HEHHA®LEE » 5] § Case law
commented by B.J. Drijber, CML Rev., Vol. 30, No. 6, 1993, pp. 1237-1249.

64 Case T-24/90 [1992], ibid, p. 1240.

65Bael, supra note 58, p. 3.

66EC Treaty, Article 3b "... In area which do not fall within its exclusive



HENLFEHHSTRNEH - EHERBRA (Block Exemption) HEESHKBHATEEENNFEREYE 127

HBREES | HEIEEGS « ERE F EAFIANEHHAEGRE » KhuE
HISE - ERENETSNER » ERhE e BREMREE Y o

2~ HRERS 5

— > itk

BEAMRR SR S BRI FIB A » R — s B — IR %
o CHIEMRIRM—EEAE  FEGEERBESHRNET AL ERRA
o LUBE T ERN RIS ) B\ A TEE L o (E IR AR A
SRR T BN RN L B T RS SE (SR - R
HITE catego ry of agreements, decisions and concerted practices ) °
EEBEGHIHEHT » BNSE§EHEAFEERER/EE - Bis @8R
BRAEASEENEE » BENeEREE S  FREERPE T ERRE 1+
BB & BE » DA BB ST IR MR SR IS B IR R TR
72 » T SRR R SR F R L o

BEARS SME IR T B A R R @ o B E— g EATE
1 BERSR SLERI AT IR RS AR B SO AR A > A AT SRR A
f > WA EFIREBRR SRR ST ERORRR » M ARSI TRE L
(prima facie) RIS » T ERIRAS S BNEE TR IRER o
SRS S » BER RENR M —ER S R ey A (ERPT » B
RAEBIRRSZFATRESBELIN: © BHOSEIOI T » FABRRASTURLR A

competehcé; the Community shall take action, in accordance with the principle
of subsidiarity, only if and in so far as the objectives of the proposed action
cannot be sufficiently achieved by the Member States and can therefore, by
reason of the scale or effects of the proposed action, be better achieved by
the Community..."

67Bael, supra note 58, p. 3.

68Rosa Greaves, EC block Exemption Regulations, Chichester: Chancery Law
Publishing, 1994, p.4
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HI{TI T » GEREHE & & 05 P kT RS — 55 [ 482 (Directorate-
General 1V, "DG IV") B4 &R IHRETHONEE o M BBRIMERI TS
WATHARR » Rt B SR BB T EHACRE » RERE YIRS
U0 SRR EEAT -

BEEBRR /L THER ) BTSRRI 0 T BRI RIBSMRAT L B —/\ AL —IE R
SHE T FEEERY B2 @B REEESER - R R EATE
IR ] o HEHESOIHEE] » RS & BRNIHET - BBRE S BENE
SRHI—HR5 > M ARSI LSS | SFREFIBIKEE - MBS AR
LUSEIF ~ 891 0 LAMRE SRR T E I AGIHER o
2~ THERRS I

B ES @ T BN R 1 55 87(2)(b) EHTEE » MERIETEN
+ RS =TEERR - BEGRR THA L EEENSR BRI UGN
B S RIETHERR o 1965 &£ > BHEE—EEHED —SHAses © b -
BESEGRRBRGE BREE LR TEME (GHEEFA - HRME - 3%
B~ AEL ) IR FIIEBE o SIERIERIMEE c H B YRS
— RN - (I O R T AR S R A A - SREERIRE -
M GRS EN AR LSRR TR I AR o IH TR i B A L A4
HERA S 8 2821/71 R 7 IHESE G E TR R R E R S R R AR
HOREFS ~ TS RS L - (BEERRRE E RIS HABHERIRE » IS
AOABEHAEGRE » FUSSHHREE o L HAER S —REEERT
s TR RS » ATE 1980 £AE » BEGHEENMEE TSR
B > EDUSEE SIS SIS o 1987 £HEEEE 3976/87 SN T SIEHE

69 Council Regulation No 19/65 of 2 March 1965, OJ L 36, 6. 3. 1965, p. 533,
http://europa.eu.int/en/comm/dg04/lawenten/en/cr 1965.htm

70 Council Regulation No 2821/71 of 20 December 1971, OJ L 285, 29. 12.
1971, p. 46, http://europa.eu.int/en/comm/dg04/lawnten/en/282171.htm

71 Council Regulation No 3976/87 of 14 December 1987, OJ L 374, 31. 12.
1987, p. 9, http://europa.eu.int/en/comm/dg04/lawenten/en/397687.htm
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EHERRIZEAER ¥ (air transport sector) SEFARERSER] » 1992 455 479/
92 SEISHERIE 72 BIR LAY L3ESR (maritime transport) RIBFERIERE » X 1991
RIS 1534/91 SRR 7 HEGS— RIS S O EREE —RRE—EH
HIRSMER » (G SR RO IR SRR O o

EEEGNE BRI - S-SR SRR R » RE QR
BB MLER R SRS » ST E S ARSI s —
BEATRER T YR ERER T » FETE SRR IERIE S T - B
ISR GEIR R ENEIERISA » RIS/ 8T BT » PRI
R > EEATEES - EE > WAREONERIOERISIR » URESH 2l RAER
REE T AGE ST o BRI MER B BRI > B IEAINY
B REEEON A S EYIRRE © #IZ07E Consten & Grundig v. Comis-
sion 3 ° Wyl » BN S E N EE RS IE S AT AR
IHEEEFE » KE SRR R A SR IR SRR
A SRBT BT LBHEANR R > ERAREFBANEE » BRI
RS » NS TS RGAESENEE » RASEGIHRNE—EE
BARSHH B ABE B R AL R 7O o I EZ R  BON B % Nungeser v.

72Council Regulation No 479/92 of 25 February 1992, OJ L 55, 29. 2. 1992,
p- 3, http://europa.eu.int/en/comm/dg04/lawenten/en/47992 . htm

73 Council Regulation No 1534/91 of 31 May 1991, OJ L 143, 7. 6. 1991, p. 1,
http://europa.eu.int/en/comm/dg04/lawenten/en/153491.htm

74Council Regulation No 19/65, supra note 69, Recital 4. "... after sufficient
experience has been gained in the light of individual decisions and it becomes
possible to define categories of agreements and concerted practices in respect
of which the conditions of Article 85(3) may be considered as being
fulfilled..."

75Cases 56 & 58/64 [1966] ECR 299.

76 Commission Regulation 67/67 of 22 March 1967 » 3] H Competition Law In
Western Europe And The USA, supra note 53, Vol. A: European Communities
Legislations and Commentary, pt. 1, p.CM.L.II- 47. £ BB E - EEMBRL
5 1% # (exclusive dealing agreements) BB IR S8 » BRBALLEZWERHEZR



130 nFT R B F A

Commission ("the Maize Seed Case) X '’ $2 Pronuptia de paris GmbH
v. Pronuptia de Paris irmgard Schillgalis % 78 gl » oS S AR AL
R4 SER o Nungeser R 2% » B ERRINGIE THA LSRRG
5451 » 7 Pronuptia 2% + FAREIMEEZKIBRSERAIER 7  ERLEY
BIEERAERSEE » HEIEESRHREEEE » B ERRREAERE -
B BN B — E B B BIRIIIEE © FIBREEREERS 1992 EENTRENE—55
B2 » SR GRS EZE Y BERRMER] » TIRGERIRAINHLIRE
BRI IRES 200 1 L » thER IR — e EiEEm * -
= B BN IR MR IR

BRERRIMER RBRN L R A HE - &8 BEBNEREA LR R TRE
Mk o (EFERRRE RN R & B SREBinAL » BiE LR RERERN B ER SR
R R dr BB BRREEEREIR FMRRIRUBER) » NBIRBRIG RS HIRER
HIE » ERE AR HRERRRISHIABER | EREREERRARNRLENE
R PUEEEIH B RER SRR T B E -
OALEBBEENTAFEUNERE |

HEFE Y 8ENABERSIETE  SPE LB TR R R
BT ERATEBIELL » (DR R RERRE S R AT o EIE—RIERIEE LR RE
DARRESMEE » BERBSR © HORIRy ~ 16 - A58 - BE0 - A0 - BARE -
HEHF - A e B o U EAEE T BEH - EET B AR

% PEZERBELERRBREHBARME o B L& B38BT RN E
E » B 1983 £ L “HFT AR S #H A (Commission Regulation No. 1983/83
and 1984/83) hnLABRAR o

77Case 285/78 [1982] 6 ECR 2015.

78 Case 161/84 [1986] ECR 353.

79 Greaves, supra note 68, p. 6.

80ibid.

81 Survey of the Member State National Laws Governing Vertical Distribution
Agreement, compiled by Laraine L. Laudati, Brussels: European Commission
Directorate-General IV-Competition, February 1996, p. 11.
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THIR 1991 Eaakmgs 52 S o BN ) BT A E
[ » BESARZFEN RSO E RE BT BB FEAIFR > (EE BRI SMARLL
FIRSER SR N EABER ) » B+2ERED » BB LERWE RS A
BREBPIERAVEL S » RERI\ 0BRSS TRBEEFAZE MEREE - BNEEW
B RRBSEIHRAVEBIR S8 E (Category License for Exclusive Distribu-
tion Agreements) > 2LIAEE 1983 FHERHIRI (EC block exemption
1983/83 for exclusive distribution agreement) SEA ; KEMEMER TS
HIEEEERR S} (Category License cove ring the supply of motor fuel) HI2
BRIFBEY 1983 FHRBEEHRIRIMRRAI (EC block exemption 1984/83)
B BRIINMEL R (service station agreements) BIARE » TN HEEEE
B4t (Category License for Franchise Agreements) K&V EEdBaEhE
& 1988 FEMERSER] (EC block exemption 4087/88) £B{5 » i EE FI B
S EESIR AT E SRR S o

T F PO EERE 5 TR RS ) B T EREEE
AN B RAEHIBUNE SR %4 (Royal Decree) BESTREMIRSMHI »
WTE 1992 FHTHPIENLZ RS (Royal Decree No. 157/1992 of 21
February 1992) $#7%E » S#E FHHBRIHRIBIEG B R ERARTIE
ik » /TR PR R ERERARRIEELUT $H | Commis-
sion block exemption No. 1983/83( BB ) + 1984/83( BXREH ) »
2349/84( HHIEHE ) » 123/85( 1REEERSH ) » 4087/88( iR ) * 556
/89( BLFTRAMGIENE ) » 417/85( BHE LiaR ) » 418/85( FAEEHR ) 7 1992

82Irish Competition Act of 1991, Statute No. 24 of 1991, as commenced by the
Competition Act 1991 (Commencenment) Order 1991, SI 249 of 1991, Sec. 4,
ibid, p. 84.

83 Survey of the Member State National Laws Governing Vertical Distribution
Agreement, supra note 81, p. 33.

84 Spanish Competition Law No. 16/1989, 17 July 1989, ibid, p.89
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EIREEE T BRUHE FIA R ) 55\ F AT R R TR BB RS 1993 4
7 B 1 B3 BRFREEHE B IMEE » Hoh/ USSR SRR
EAEEMBEEEE (retailing chains) HIRRMNIRSEBSRRE 5 -

FEFIR TR | (Protection of Economic Competition Act)
7 1991 415 » AH 1993 A3 o SR ASE T BRINIL RIS L B/ \+5H
B =TEE IR AEE ¢ TR A TS AR TS (S-thRsE—+h
f68) » HETLASERE (collective) AT (B=+/\EY o)

FAFIR R ICRIENERERS 1990 4 10 B4 » FEGIE T BNt R
%1 BHEEE B/ AETEE > BRETSEAR L e —EEH
FRISETE (B R) 41 EEEAIR A R LR o e 88 o

HATMEBER (3%~ 8 ~ 5~ 790 B Riaemaeie s I ANBINIE: » AT
AR SRR S S R - SRR ~ AR T B
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85 Survey of the Member State National Laws Governing Vertical Distribution
Agreement, supra note 81, p. 36.

861bid, pp. 11-12.

87 The Application of Articles 85 & 86 of the EC Treaty by National Courts in
the Member States, Part II (I): Belgium, A. The basic principles of
Belgian competition law, http://europa.eu.int/en/comm/dg04/lawenten/natbe/en
/bep2.htm#tl

88 The Application of Articles 85 & 86 of the EC Treaty by Nationall Courts in
the Member States, Part II (VIII): Italy, A. Basic structures of Italian competi-
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Control and Regulation for Concerted Practices
in the European Community---Lessons Taken
from the Enforcement of Block Exemption in

a Supranational Organization

Wei, Hsin-Fang

Abstract

The European Community (EC), which is internationally character-
ized as a supranational organization, aims at establishing a Common
Market wherethe free flow of goods, persons, service and catpital is
secured in the whole community as a domestic market. Numerous
measures have been taken to achieve those planned golas during the
past decades. Competition policy is considered to be one of the effec-
tive instruments for the success of the European integration. In the
judgment of the European Court of Justice for Consten - Gurndig v.
Commission case, the court has confirmed that Community competition
rules are designed to pursue the fulfillment of the European integra-
tion.

Aritcle 85 of the Treaty of Establishing the European Community
(EC Treaty) is the principle clause for the regulation of agreements,
decisions or concerted practices which- may restrict or distort competi-
tion within the Common Market. Under the general prohibition of Art.
85(1), any agreement or decision causing deterioration in competition
so as to be incompatible with Art. 85(1) is automatically void (Art. 85
(2)). However, agreements or decisions prohibited by Art. 85(1) amy
be exempted by the Commission of the European Community (the

Commission) only if they satisfy with all those positive and negative
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condititons set forth in the Art. 85(3).

The Commission is the authority with the sole power to grant an
exemption under Art. 85(3). Consequently, -and overwhelming burden of
requests from enterprises in all 15 Member States for certifying nega-
tive clearance or granting an exemption is unbearable for the Commis-
sion. Several ways have been developed to solve the difficulty faced
by the Commission, including issuance of comfort letter, adoption of
block exemption (group exemption) or decentralization of the enforce--
ment of the EC competition rules.

The Commission may exempt a class of similar restrictive agree-
ments whose procompetitive benefits are considered to outweigh their
anticompetitive detriments under a so-called ’block exemption’ fegula-
tion. Such régulations automatically exempt agreements of the relevant
type from the application of Art. 85(1) if they do not exceed the
limits provided in the regulation. Block exemption is deemed to be the
most effective measure to ease the Commission’s heavy administrative
load.

block exemption regulatiohs share a generally common formation.
They consist of preamble, white clauses, black-listed clauses, and
miscellaneous provisions. Preamble illustrates the fundamental ideas for
adoption of the regulation in question, and then several articles
describe the relevant type of agreements or concerted practices which
is to be exempted. While white clauses provide some specific restric-
tive practices permitted by the regulation, the black-listed clauses
contain a list of articles indicating that the existence of such clause
make the block exemption regulation in question inapplicable. Both the
white and black-listed clauses enable the partiesto an agreement to

decide whether their practices fall within the permission area of a
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specific block exemption or not. Sometimes articles contained in an
agreement are not so clear to decide if they are able to be character-
ized as either ’white’ or ’black’ clauses, a few block exemption regula-
tions have adopted ’opposition procedure’ to settle the possible
disputes.

There have been several block exemptions issued by the Commis-
sion applicable for different categories of agreements to date. Only six
EC Member States have adopted the similar legislation in their national
law.

There are two factual elements for the assessment of incorporating
block exemption legislation into ROC’s Fair Trade Law: (1)the adminis-
trative burden caused by the application for individual exemption is so
heavy that he block exemption seems necessary; (2) experiences gained
from granting individual exemption is so sufficient that the conclusion
for white and black-listed clauses is possible. Those two requirements
seem to have not been satisfactorily met. although block exemption is
not so urgent a legislation for our national law, the spirits implied by
block exemption system, namely, providing guidance about the agency’s
enforcement intentions with respect to specified condeucts, encouraging
enterprises in self-discipline and pursuing efficiency in administration,
etc., are of high value for reference for our anti-trust law enfrocemnt

authority.



