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AR AT, RSN FRE, Bl EERAERS. ©
ERSTER < 22 e Bl St TR H Y, BRSO P BB EL H i,
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FhEEEELGE]L SRR, BEMEREEE, UL
IR EER

FiEEME R {ER (Resale Price Maintenance ) , fRIEZFEEMERZ B
A, BUELBERG R S E B, 6 DARC &R MR R AC S AH T BT i Z R
BT R, WA BRI, TEEREERZ AN, WREEZ A A HIA,
ERRg RS A I A S e NS R T E SR, MR E IR RS, A5 PR
HE, dbpEE R, HEEMRW AT ISR ETEEE, AR ER
e, MENERTE, HEBARE I E BZ RS,

FERHIRG A L 1 BRI EER, RIREEEEER R e E
MEEHE, 2 RIS, BIPREIEE R 2 AT E M ERE B KR, Fland
EHER MR R B R 3 Rl RS, AIBE—EE LR, HITEAR
il LR 4 @RS ER, DR R R E, Pl T AR
Bk 5 BN EIHETE; SRS REE, HIASSHmIN T E R —EaT, MR
IR 6 BURHOIGE B,  HDSEAR SRS I R BRI AL R TS, O HA T A
B — kg, AL A M # (BRDLERREinEH s) |, FitkgH
T 1 A 2 IR

COEEIEH
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(AR, FRIEIRREAGG L, BLEFEEHZHFERZLAMNE. F
B2, HIRE R AR, G THE ) s, BE L AR
B AT TR SCUREMB RIS 225,
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It o W i S RS S R B W e BR R, A MR B IR Ccustomer re-
striction ) R, FTHE, HRFEREREEEHER AR, DUHE RS
rZHENE, AEREEAER RS, HAERMASME RS (closed
territorial restriction) ; JNAERFIEANRIZHEF S, AR hE R
Wl Copen territorial restriction) , Bb4N, KHE[REHICIEE, 6 MF#AIRE
alE 2 | EIE R AER] (strict territorial restriction) , FI&IEIZE KIS 54
B 2 PR E IS (exclusive territorial restriction ) , F[IEE[F7EFSHE
4N, TEMEGEEHE, 3 RHIFIEEES] (location clause) , JHRHITEEEAT
CERILHEL, 4 F MR AAER] (area of primary responsibility ) , HIfA$%HE
Bt b, BRDAHSHERRE—E/KMES B, MR massly, FmEs 1.8
W B8, 3., 4 BRI, AR, O TIRGIEQH R b eE
vy, RIZHEHRZE YR RE e BoF R, LURER R 77 B0) (Profit passover)
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LALER, RR, RTEREEGER B EE NEEe, HEEsr et
S PIRFTICE B, A OB B AR, PR IS AR R RIS,
HE I er iR R — E WIRIRE R T, ARG 5 B g BIEE, PR B ns
R, BB ES AR T T ERME, RINEERRE TS LR R
T HAS R 3,
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MO P AHEBAEATIER S, RTINS R E S PO AR AT A S R Sk e i
HEEANETTRIKECRIE . B Er, B EHFBEEEEE, 2RATVEE 111 XBEER
B, SRR TR AR EEEERE ), MRTEAREEREEYE, FREBREBRAT (&
JERETHHERERG ) Frit s, WS EERfTA R (BITHIE A EERT) #E, BT ARER—A
q (BGERE ) RUSIE— BT, 2EAVEE 322 AEEE G,
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B, MAHEESRLY (tie-in contract) , (RIEREE (SRS ) BK9ZRIL
E, BEESREEEER B (B ) 2B, ERE SRR S
iy, LA —uiRE s IR R R R, 58 IRERg s AR R s s ah, MBI S,
BN S R B, IS Lz Al SiEiBD ThRE: MR, IRE
R g, B4, AR e B REEE R =0 — DL AR SR,
SRR FREERMREE AR E R T, X, ERETLE, WMk HLHE
AE R R VYA S0 3=, U S A R — B e AT 2 B 1R 4,

HEERBIEMBITN B

P RHETT T8 (Market Distribution ) SRBAPTGREITIHS S (Dis-
tribution Intergration ) <&, HEMRE, WESEBENHEEARBRESD, WK
FEEE R aE, HBADZITHENE, BEEEEERG, HREmCERET
Ko, InRUER L. et fTh, HEFBHEERBMEB  THERSTR, RE
SEPCK LA LIEEnNHE, B RECR L IR, LUl
i

OITIRMETTRITE

LIEEFHE T

WEZ, TG IERE, TEAERREARIRTHEBER e, 788]
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AT T IH B

(FRRISHBE —EZMIBRE: —Rll, EVIEEEE (free ride) £
CREINE, MR RA RSB SR, TR, RI6E AR R R s TNk b

4(81) 4NBT 021 EERSY, ZRANTEEAH, 1.8, BHSHELT: (82) [T 044 555D, 2
AR AR, 27, e

5 UFFENRCS o AT THEESRTMG , , HARRSZEAZ RIEAL 55 (1980) FEHALIERS [E
Bk T RHSHAY MG B A S b oRERv L, TIERN B L& 266 5%,
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B E R aba T B (AN o MRS E < B ISR, HEIH
HAAER, HERELEEEEETARBREEEHR, BERERZEHEEBE
BEE, WAME, BIRIEINRIEHE < R,

()RERERR: HNFELCHE, WinERagiEEms, aRE
R ERHETSRREARARE BT, HATR e AR 7
FARTIED MR E R A D REMZRETIRE, LU 2 1R H B I,
TR R E e,

GIFlEthimeFE: HERS, —RINTSIEIEEHEENZETS (market
skimming ) ZIORE. F:M], AEESHERLIEETTEREENT (cream ) #2%H, K
FEEBESRE P E M RS, B, ERRHtENe RS T, MEERHE
BT AL B FHRT 5 H B BT A 5 R, BB TS, AIREEE
MG BT TR S, RIS SRS R SR — M, TR &L R E R T
PR B R T T B SRR,  HIH R SRR, SRR AR S A S
R, PIEsHR R E R 6,

2. BEFHET

= H [RHIE RS EA —EfEZIHE T, 248 smiksaE
(dealer service ) <25 ? FR TYIHE, MERARC B
(DEEREFR LB LE Z SR, BEEEISME, MR
B LR RS, EESRG L AR,
()W AerE i E iR B < HIY, EREMRZERNL; REN7ES e
SCE, ALRNEEE RS, IR CHE B E S,
R R IR E L AE R, SO SR SR, ThH
e & BEE, HEEER R (mis-allocation) ZJE,
SRR MRS, TS S N E R EETISR  BE (SRS
[RIRF IR s R BEE TS, B 67 (AhRERE T ) |, HER R 7:

ORLERE, TR A B A, Yo ) X M T165F, H 26 E 31,

TER &SNP ARERERRR, (ERERE SRR L, BRAPEEERE " =X
WEHEPRERE TN R E T RERAREE |, BRESCEXFEGTH R, EESNT
RENRSHEMETT BB G SEE, ISR EA FTSEHEE R DU B o iigh i, 8
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(DERGITIHHERME E: HRIRH A BF AR, TS REIERL
BRI, PLELSEIHR S e R IR R L1, TRARITR. B
DMMEEHIL S E L PN, RS EER AR FR L, HE, B
TAFRR AT P REGH Y R SR A& SRS 2 A8 S pE, MR (R HE 2 DURAR R 2, 22
SNBSSy i, LRSI e b 2 BT P S R,

QR BEEMIRZEF I E: FRos i R R s a = m M b 2 g
TSN, FUCE TP R A BB HE, JRE0, BOSTTIM S B MRS
R, WA AT B S A TS, RZRENHFTR I $H B EHE,
WMCEIEA S IR AT S S ok, S RRIERR = MUE (HRFIHEE) , HERm
Z [ BRI R B\, RIS i S8 10 e S A g e A BTt

(3)Lsh, HIHBEEH S 28R ERWZETEERBET L, HRETH
BB AR, R A EHE T, R R R A — S AT
REREAR L B AR RN AR ER RN, TR TS ER &L,
EROH R A MACEAETT S EAS L HREE, R EnER B MEGEES, LY
BT E 2R,

OITIRMESTRZIBHIEFESRE

TEEMZ BT E, THMEASEBTE (neutral ) ZEEFE®. 5E

HOABTIEVE ORI B8, UM =S TR AMERT R, (VBRI 1T
AL T R, ST TE TSI O TR IA ST, SR T R R R ey
SR, TR A BT, AT BRI R TR, AR

BT Y M, (comsumer sovereignty), [RIB(EEE S, BHATTE _LithE o M G255
, AR MR A FIE E A S R, RS SR BRI RS s G B, RINE
s R MR, BE e, RS E 2R EEERET, S2RENE B
(1990) , "HIROMEEEIEEMR, , BERREBAEE LS, ZEE, |, H43. 4. 5N
TESE T HGREY e A BR S, RS B G, B BRSNS D ER
KA A BRI, NS R B R S R S B B B R R Tk, 6
FEELARA 2 R e S e, SRR R S IE R B AR T R, N E S
PRGN, IR, B REUOFECT (1984) , TAIEEET L EHBEFRE ), BERAHBEEE
ARG ool 1, AR ik, T 2 2 10,

IRITAIRY (1990) , "HUEATI &, BORRIASH LB A /G RER L B =,
AL, L1155,
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FRENGR S AN 1 A7 R ROR FIF ARG b, R e 2RI e
BT, BB T2 IR 3 ALk A AR B A PR, (E AL R B
RS 4 AR IR, A R R TRE,

LRI, R HO S A TR, FER T R R 10, LB R T
5, 1LEL 2 JEGIRGITE ST HOR, YRGS IS E SRR T, 20T s
TG E R T PSR R /A BT TR T TN, KB A A (AR SR Cpri-
ce leadership ) BiGhm, —5 b SERENS I [FZE—ERE, HIAH IS
FA MRS A ER 5T, TR AR IRGE T A E RS B 1, 2R
3H4. 218, AEREREENRE, WESZEIMLREE, TRAZTIEHIL.
DR S R, HREME T EE, B, FESCESEEILR,
A B T 2 (R ER SR (EAE TR RN, s RO R p e i b S R P (A i =5
I A RS TR, RIS A R ER R T LR P R S e 4 T 2 TR,

=. EBRH<EE DT
CRMEEBSIEED 12
1LIEERR:
(DM HEN, BEMREERE: ®MENSIEHE, STEMEaRNEEZ

RAKEE, Wit HEm LiErgaretg it S e BEry, Mnsin s s, &
A T ERE RN KA, iR SR RA e MBI A S &4, Al

102 RBPmSE, BB S A MR EOR O 7= A2 BB — TR YU B D iR s 4
ok LT— ., DIENS 35458 H 7% 19,

U EIIE " EPaREAEIE . OPGEIER: B o AT TER G B kA (R dr Rt
TRHEEHE T, BEZLM 2R LB EEE 5, SHEERE R RS TS ERE.S
BT, HEHETMEE RIS SR RS 2 At, CREREESSETRIERT N, s AR
B b AL 2 < AT, LB R B bt T8 2R DA S ey o ST Py v R (RS ] s
204 (81) NETHEO—=HFE 7,

12 T.H. Silcock, Some Problems of Price Maintenance, 43 Econ. J.42~51(1938); W.S. Bowman, Jr., The
Prerequisites and Effects of Resale Price Maintenance, 22U. Chi. L. Rev. 825~873(1955).
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HHEMEHRIEES <, BRRSECFGEYR R HEERC2RER
RIS, 2B E I R B BT,

(O LEER, EBAREEESR: HEEEENNEEEEEFEEE (good
will) , HBNHEENE, BRI < HEEN, MHEREELNENEE(EE
T, BIRTERIT bRt e i SRZR A (search cost) BIANZRRE, KIt, Kbk
GG, SRR EE, BOE ARSI E NS IR EZ FE (freeride) ,
R B A W s (R 2, LB R R e Bl g, R S8 B N SR S i
MR T R T e B 2 R Bk, ADSEBIF R e e BHI I AR 13,

2. BERR:

(DBpRMELE: —WiiE, HEREEEEE e EREe B =,
Eoe, HEEREEE, RHEREE AR AR T RE EEA IR, S
Horh— g T, SRR REEDIEIEENE, RS ST EERE
WeE), BAARINITEEE, W, LIEIERCRE, MRS ARG R A B M (B i
FREEER R R E. ERFETRBEBEENZARN, AE#EIRRE
wgrE R IT RS R, ORI RS R R IIRE,

(DB RATEHR LR R s AR, IR SR E e, ®
RS R S AR B I, R — T S A R, B, SRR
TR E R SR, SRl DL TR B,

B FFBARR BB DT 14

1 BRI SH M 2 B R 2

(DERRFEE: MR R TIS RS, HIWTRERZER ) ST 52
H I, AR B — e AR R, MRS T A B R Rl s AR AR
EREASAM: U PRI, IRERG B RS P 8 H R ] pe B < BOE AESS &
2 RIS S BT, R < R B n RERIE A B R,  BRILTRI T,
TR RO RS R e o e AR R IR,

13 Continental T.V,, Inc. v. GTE Sylvania Inc., 433 U.8.36 (1977).
4k Lk (1987) , 77 4 ) B3l B IRIER — 20 TAIROBEF] — FZERLE S0 LT,
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(DBIREREVE: M EAB R RSO, IR RERE T o a2 A
HLVE IR Ho= Rl EUE 2 Rl 2, HARRII AR BIRRE R (%) 2= UEE
HE TS, Wik s B R il e (L I

G)HIEHRIMERE 2 ER1L: BB E I, BEEZR i s e e 2
SIEEERBCE, PEZ, MBI A (e s, AT ] AT A g R
M Ft; RERBRSE. SRk, BEGRMEEEE, EAEHEER
o ek, MBS R ATR (L BREE, A AR BE S A R e R, B
ISR 1 — S B A HE,

2. BRI 2 32 5

(DEEHEHE: Wres i 2 WP s | ISRy, R
SRR 75, DS R RE A < RIS BRI L VB e B AT, AR s
AEhib i T, ARSI A SRR L, SRR,

Q)BRAEITS: R RS S E LG, R i 5
R ZIRTR, P 2 358 L m i R RS < B, AL MR B T HLR R AT
SHEE, WIAAREET, NERIETSHT,

(3B LEFEEE: Wil aahRr L RERRE 2, Rl AP 5 i o fh
iR R R E, LA A M Fr 08 S AR (B GRDT R R AL e b AL (0 o, S S AR
PR RIA RS R B aE, R, R B O S ) L B,

3FEEIE:

(DEMEMSREAE: TR, FERrEE A AR S s i Bl T,
PR S B F-E R TSN, DUHB B ESS S AR ETEN S, R,
PR EE B S B e o ] LR W B B (s B Ry R

(2)ZEREVERRG: [AH AR DERIS T ERITE B, AR A 0rET
H= 8 EMEEIN, MR ER TS, ML EENIE, RIKH7
HEFE B (B, MU S, AT BRI 2 A it i R A SR A B
Wi, BETPE IR EE R R E A B i i — 2 3P 13,

DoR—, TREBRGE. R, & SR e o N IERFEEMEICOWT ,, AIENG]
55531 5%, B 39 350,
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oty Lt af E IR A oA,  HRIEE it @rnatisicer, FEREINFED 8B
(EH” BBk, TSMCRINT I M LR, BB R B —E
EEE, BRIk, EREEEC AR, AIRBR B RSE DL E T

B, R TG
2., SERPRHEBRFIRE

P25 SR T W R E IR G AR R, BONBREE (REREED |, (REE
FEIRAORERERON L R T s G E R R A (SR B IR A i (G
W B ) HIGRRGER & S R B SHEAGRFE R 86-1243 SR ER K5 F 5
Hadr <, JNRVETR] SRR RETE, FEBAGNEEE T ERERE WS
IR, LU, A SRIEE, BRI TAPRBTESREN, SEEH
RHAHBHAEEER], ERBORRE, ERWE, MRRERSBESE /R £1
FUBSE SO [EERE TR - FIOEe, DU, REFHE |

—. BREBERBHHK

A 1966 £, BRINZEREH Consten Grunding v. commissionZ 10, FIEEE
AERKSEIR T EE H IR, MR REEOSE /TR, BEEEEE, &
FEARRZE A AR —TEFR B 2 MRS T R, HETHSEERREE (appreci-
able ) ZiZ#, mEZ, HEHL, BNEBRRIERLDFEEGNTEIRR (the de
minimiss rule ) , HGRLLRT S HRER, BON TR T GBS R LR
CATRy, BERRREERRAES /T IS AR A VT, B, RAE
PR TBEE, HEEIE 1970 458, AR EREEE RS

( Notice Concerning Agreement of Minor Importance ) , R BTEEZ

e g e, BUT, 2aE— e

R IERRE

16 Case 56 & 58/64 [1966] ECR 299.
Y7 Case 5/69,Volk v. Vervaecke,[1966] ECR 295.
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(a) HEOE R E S E, BEEMA B
(b)FRHIEGHERIE A, T80, Fuiiamaies,
() Hari BB At Ha 2R I
(ELEAA B 5, MRS E A RERMGEAE, R AR it
fiz;
(&) TR HURERG LA S B A B2 R S R e i, TR A
BURTEE T, MR SRR R ERT,
B FBIRERE, () R EMITIEEER, (o) (RIGEE LT SR 1
RERDL (P HISEEH R EH, 2RIEE, ARe)FFHE,
2, EERHIMEEM: | MEEEEMR T RESE 2 B
TGRS A B, IRHIEhC g, 3 g BRME S e S eEE g, Bl
SRR\ TURE — I U,

OFRNGFIRTE

. REE T AR EER TE/ATAGE—HE, FEESE, #
MAEERLIM R, T EREEEEEZERY. RS SRS ZHOHE
Mm%, JREI—FTTEERYNFT] (the grant of an exemption ) RYETHE,

PR IR T TSR =T e

PR —YER MR B AR E S R

HEE MM R o E B Y A

FHEE AT o B E A AR TE

TS T R B E I — BTk, RN EEEENWE, &
TEES BRI HEY, RIS HEEETRYRBESFEFIRNGHETS, B
“N-E
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(b)Y SRR HR AT E S E BT ARE,

K S =IEERANF B, NEENERHEIRIREERE L, BEITE
I AR LR, BN B EELK) (exclusive purchasing agreements )
CHE PSSR R B 2R, MR R R S, REREE) | HE
ARG SR, HEH DA, WEGRIETERERS (block exemption) A,
AR R LSRR8k, BT E MR EOMESL (black clauses) . BETR
(black practices) , MIPAZEIL; BEERPTEEH BEEFK (white list) , RFFHLE
FELHITT Ry 18,

ERBBWMRZ PIEIRE

MEEIRM, AN AT, ARG RIS RN, RSN
F\F G —EAT R, 'L, BEE RN MR E AR, Kt E
1970 BIATHATEHBI M EE EE L #3842 (Notice Concerning Agreement of
Minor Importance ) , WHEFEREE, |RIITZ 1997F 12 H 9 H@EE 12, Bl
HEIE TS A RPN, KPEERE S, EHRRE ST KPR
BeRad, SRS ELE, HREICT,. HEAMREEBKFZ
By, BRI E SRS E, MHETS S A RARR LR, e
HREBRSZHE R RS /TR — IR R

WERO DAER BH S, TR B BEREE /- A R e holtd & AR, BRI b
(B o W -2 B K el MR B E RGBT, A% b AHEESEEL
BEAK, SRS BRESE (cumulative effects ) TR T2 5,
BIAIE s o Bl a2 bRy, BN bt 5 A 20,

ft AT, RGOS T LG EROE TECR HEE E IR ARG, R
by UH S 5T A B SR B  H R RIS B (R B SR 7 e i S AR R P AR,
BEAN,  FHFA T L EAE MR MR R T AR T i, Nz R EIRTE e 1T 8

18 Commission Regulation No.1984/83, O.J. 1983 L173/5; Commission Regulation No.1475/95, O.J. 1
995 L145/25.; Commission Regulation No.4087/88, O.J. 1988 L359/46.

19 Communication comm.CE n° 97/372/04,JOCE 9 dec.1997, n’ C372,p.13,

20 fif i (1995) , BRMILEMEBIS ks, H 16,
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T HEMUERT, R BERYMPTERA = E g, IR HEER
HIVE B RET < W E R, SRR 1996 F 7 F AN HA 5 R H BB
FRE%AE 2! (Green Paper on Vertical Restraints in EC Competition
Policy) , MEBHEECK AR E L HFRE, FBENEE, & 2R AL
FHRRA (EEE, B, TAQREEES) REER, ERINEERERK
B BRI 2%, MR, MBS MR R 1Y % 8 BIERHT
fldam, MEYIPMIEREMAEEEAEUE, ZgUEFmEFBERERETE
T 525, TREICAM 3838 2 v 5 A BRI Al 22 B IR SIEE A R R S @ I 4
AR E/NAH I E Bl e S e 4 22,

—. BREXRFRFRHID LA

Tok S BRG], EEAMRIE SR TR L% (GWDB) Bk, =8
TANBOREEE, ATE R B R EEE R IR E, RERRIIEER IRHE R
MR, REEAC@BEIER, NAASESEAREIL— KA (HIIRE &SR
WA AR 23K R, FEEFAL 7 (HIREE ) P = FHMaTEs
RELR) b, W B (E AR A A AL B R A S B A A AT B PR, I 58
VYRR L, i A R AT B v MR 2 15 45 B AR — R, o
PRAEIZHE R RI B, HB SRR R #ilE,

()G W BSE+IRZ B H

GWB SRS TSR AR SR, SRk e iy
B LAGRr,  FREHELES = A A BT B2 A e At e i 8 3 A
IR BB GRS, RS L,

AMRE R < GRS, ERIREIZ 2B IR R, Bk, EEAER 2R

21 Green Paper on Vertical Restraints in EC Competition Policy, 21.7.1996, http://europa.eu.int/en/
comm/dg04/entente/en/96721len.htmifexe.

22 FiEES (1998) , EEE iR E SN A RS 5k L A, BN rh BB AR AR L3R S
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The Punishment of Vertical Restraints Under the Fair Trade Law of the

Republic of China: An Enforcement Perspective

Yen, Ting-Tong
Graduate School of Law, National Chung Shing University

This article purports to examine the enforcement of punishment of
vertical restraints, in hopes that through the comparison of the competition
laws of certain other countries, the legislative principles and the position
of the government of the Republic of China in the enforcement of its Fair
Trade Law ("FTL") can be examined.

Considering that resale price maintenance is by itself an act that highly
obstructs fair competition, the legal systems of most of other countries
have invariably followed the doctrine that resale price maintenance is "per
se illegal” Under the legal system of most of other countries, whether
imposing vertical non-price restraints constitutes a violation of law is
determined on the "rule of reason", in the consideration that it has its
advantages and disadvantages for market competition purposes.

Article 18 of the Republic of China FTL provides that resale price
maintenance is prohibited in principle, though no prohibitive "inaction
obligation" is imposed. Moreover, the proviso of the first paragraph of the
same article, which as an exceptiorn permits daily necessities dealers to
resale price maintenance , appears to be going against the legislative trend
of strictly prohibiting the practice. Meanwhile, concerning the vertical
non-price restraints, Article 19 (6) of the FTL is based on such vague legal
concepts as "likely to constitute an obstruction of fair competition" and "
improper practice." Although those concepts appear to smack of making
judgment based on the "rule of reason”, the FTL seems to be not exact

enough as it, unlike its counterpart of other countries, fails to set forth the
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exact "quantitative" judgment criteria, in particular when it is a matter
involving the "market position" of the parties.

To be in line with the current legislative trend, it is imperative that
Article 18 of the ROC FTL be revised to strictly prohibit business operators
from resale price maintenance . As to the vertical non-price restraints , the
market position of the parties concerned should be taken into account and
the so-called "quantitative" judgment criteria established. For further
preciseness of the regulation, it would be advisable if the conditions under
which distributorship agreements are governed by the FTL can be prescribed.
Furthermore, since imposing vertical restraints is a kind of unfair competition
practice that should be cracked down, it is proposed that both Articles 18
and 19 of the existing FTL be revised to be incorporated in Chapter II, with
the title thereof changed into "Competition Restrictions."

In terms of the effect of law enforcement and weighing the significance
of said effect for criminal policy purposes, the FTL is proposed to include
a new provision to hold those guilty of resale price maintenance criminally
liable at law. Moreover, it appears necessary that before administrative
action 1s taken to punish those guilty of imposing vertical non-price restraints
, all lines of business be urged to rectify themselves so that the normalcy
and flexibility of market and marketing shall not be prejudiced. Further,
imposing vertical restraints also involves price-combination, transaction
denials, abuse of monopoly and other deceits sufficient to disrupt the trading
order or acts that appear unfair, for which whether articles conflict, absorb
or supplement one another should be considered to ensure proper law can

be chosen to govern.



