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Determination of the Actors of Concerted Action
Chou Shu Ping
Abstract

The determination of the actor of concerted action affects the
subject to be held liable for punitive measure and applicability of law. In
actural practice, the Fair Trade Comission punishes the enterprises for
engaging in concerted action, citing the stipulation as covered under Fair
Trade Law, Article 14, may prove to be legitimate; however, for the
concerted action as initiated by trade association, the said association
above is generally deemed as the subject for punitive measure, which has
never been imposed on the enterprises taking part in the concerted
action. In the punishment on trade associations, sometimes, violation
against the stipulation as covered under Fair Trade Law, Article 14 is
cited, and sometimes, Article 19, Paragraph 3 of the law is cited. It
would then seem that the basis for the legal decision is based on whether
the trade association had taken improper means. In examining the
causes, Article 7 under the Fair Trade Law, where definition of
concerted action is concerned, is based on the concept of the character
of business transaction. Consequently, problems arise when it is applied
to trade association, even if the object of “other from of mutual
understanding” is extensively interpreted to include the resolution of
trade association, as the term “having competitive relation” still cannot
be used to explain trade association which in nature is not engaged in
transaction behaviour. Furthermore, even the term “having competitive
relation” is to be taken out, there is no such vertical relation of upper,
lower stream among the trade associations. Thus, this study intends that
additional legislature should be enacted for the restricted competition
behaviour by trade association, and that in wording, confusion with the
stipulation concerning concerted action as covered under Article 7 should
be deterred, and might be delineated as “trade association may not
engage in restricted competition in actual practice”. Where restricted
competition behaviour is conducted in the form of trade association, and
that the member thereof is discovered to be engaged in concerted action
within the association’s actions, inaddition to hold the association
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punishable, the enterprise participated in the concerted action shall also
be held liable; provided that where the enterprise looses its liberty in
rendering own decision on account of being subject to the forces of such
association, the restrained enterprise should not be held accountable. In
terms of association’s offering incentives, of a enterprise participation
in concerted action, such circumstances shall not be deemed as loosing
the liberty of making own decision. Where the stipulations, as covered
under the Fair Trade Law Article 14 and Article 19, Paragraph 4,
applicable to trade associations, this study intends that the former has
already constituted restricted competition in the market, and the later
has not yet posed actual restriction on the market competition order,
and is limited to the dangerous phase of possible competition
impediment.



