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Abstract 

In 1911, the U.S. Supreme Court in Dr. Miles (1911) categorized vertical price 

restraints as being per se illegal. Since that time, however, such treatment has been 

repeatedly challenged by scholars who believed that nearly all vertical restraints should  

be procompetitive and efficient. In Sylvania (1977), the U.S. Supreme Court overruled 

Schwinn where vertical nonprice restraints were ruled to be illegal per se, and held that the 

rule of reason should apply.  In Kahn (1997), the court even went forward with the 

conclusion that maximum resale price-fixing should be subject to the rule of reason, rather 

than being per se illegal.  In Leegin (2007), the court overruled Dr. Miles and officially 

legalized all vertical restraints.  The Leegin court believed that vertical restraints could 

promote interbrand competition among manufacturers who made use of them, by virtue of 

limiting or eliminating intrabrand competition among downstream dealers who sold the 

products of a single manufacturer.  In addition, the Leegin court opined that interbrand 

competition should be the focus emphasized in antitrust cases.  However, some 

opponents remain concerned that vertical price restraints could facilitate cartels, and would 

likely result in increased prices of products.  It appears that debates regarding vertical 

price restraints will remain in the near future. 

Article 18 of the Fair Trade Act (“FTA”) prohibits all vertical price restraints in 

whichever forms, and this rule appears to be much stricter than is the case under U.S. 

antitrust law.  There is a trend towards the deregulation or legalization of vertical price 
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restraints, as is the case under U.S. law. It may be worthwhile to discuss whether Article 

18 of the FTA should be sustained, or whether it should have corresponding amendments.  

This article is divided into two parts. Part I of this article will feature an overview of 

important U.S. decisions concerning vertical restraints, and will also discuss the detailed 

reasoning behind the Leegin case, the possible practical results, and opposing theoretical 

and practical opinions. Part II of this article will feature a comprehensive analysis that will 

examine the rationality and appropriateness of Article 18 of the FTA, and will provide 

some suggestions for future reforms. 
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