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R —RES TENEER » THESERR ) RERHE T RERI 2R
8 > [RIRF > EMSHEIREREE IR it » IR S — R E ST e TNE R
B o (ATRL o BRI R R INIRFRISEHA ) 382 R Stromberg v. Cali-
fornia, 283 U.S. 359, 369-370;Lovell v.Griffin, 303 U.S5.444,452 »
OEFIEREERHBIEER » R TREFNER T DUER  ZEAKIEN » B

31 West Hotel Coast Co. v.Parrish,300 U.S.379 (1937).

32 W R0 IEE EoAA See, Gerald Gunther, Constitutional
Law, p.472, The Foundation Press, Inc.,198S.

33 304 U.S.144,152-53,n.4 (1938).

34 G. Guther, supra note 32,at 473-474.

35 UTZEXEHIMAFEBURRE  YEKSERKE " EiwE bR s
B o FHREREATERNER CE - HARREE S ERARNERAN B
Bl AR » 19973 o BEAMEBMZNHEEX  FiF2R - BiHW - [FEE
30 JgiEEB  BE_AELE_ZAN-

36 "There may be narrower scope for operation of the presumption of constitu-
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W R R AW RIRFIBOAEFE » ERIEHIREEE T MR —PRH T
R A RRERBRNRIREE o (LRG> B
K THIEAERNE » 39 ZIBRAVRIEEE © fI00) WRIRGIZEBEE > H2 R

tionality when legislation appears on its face to be within a specific prohibi-
tion of the Constitution, such as those of the first ten Amendments, which
are deemed equally specific when held to be embraced within the Fourteenth.
See Stromberg v. California, 283 U.S. 359, 369, 370; Lovell v. Griffin, 303
U.S. 444.

It is unnecessary to consider now whether legislation which restricts those
political processes which can ordinarily be expected to bring about repeal of
undesirable legislation, is to be subjected to more exacting judicial scrutiny
under the general prohibitions of the Fourteenth Amendment than are most
other types of legislation. On restrictions upon the right to vote, see Nixon
v. Herndon, 273 U.S. 536; Nixon v. Condon, 286 U.S. 73; on restraints
upon the dissemination of information. see Near v. Minnesota, 283 U.S.
697, 713-714, 718-720, 722; Grosjean v. American Press Co., 297 U.S. 233;
Lovell v. Griffin, supra; on interferences with political organizations, see
Stromberg v. California, 283 U.S. 359, 369; Fiske v. Kansas, 274 U.S. 380;
Whitney v. California, 274 U.S. 357, 373-378; Herndon v. Lowry, 301 U.S.
242, and see Holmes, I., in Gitlow v. Gitlow v. New York, 268 U.S. 652,
673; as to prohibition of peaceable assembly, see De Jonge v. Oregon, 299
U.S. 353, 365.

Nor need we enquire whether similar considerations enter into the review
of statutes directed at particular religious, Pierce c. Society of Sisters, 268
U.S. 510, or national, Meyer v. Nebraska, 262 U.S. 390; Bartels v. Iowa,
262 U.S. 404; Farrington v. Tokushige, 273 U.S. 284, or racial minorities.
Nixon v. Herndon, supra; Nixon v. Condon, supra; whether prejudice against
discrete and insular minorities may be a special condition, which tends seri-
ously to curtail the operation of those political processes ordinarily to be
relied upon to protect minorities, and which may call for a correspondingly
more searching judicial inquiry. Compare McCulloch v. Maryland, 4 Wheat.
316, 428; South Carolina State Highway Department v. Barnwell Bros., 303
U.S. 177, and cases cited,"
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Nixon v.Herndon,273 U.S.536;Nixon V.Condon,286 U.S.73 ; ¥ KR4l
LT HEIEE > 528 K Near v.Minnesota, 283 U.S. 697,713-714,718-
720,722;Grosjean  v.American Press Co., 297 U.S.233;Lovell
v.Griffin,supra ; ¥k THBIEHME © 552 R Stromberg v. Galifor-
nia,supra,369;Fiske v.Kansas,274 U.S.380;Whitney v.California,274
U.S.357,373-378; Herndon v.Lowry,301 U.S.242;Gitlow v.New
York,268 U.S.652,673 (Holmes,J.,dissenting) ; WEE FFITHEEHE » 35
225 De Jonge v.Oregon,299 U.S.353,365 o

CREH » AR » BAUTHFELETRRTERARMESFEIHA—NE

%) 5% ¢ (Pierce v.Society of Sisters,268 U.S.510.) ~ B # (Meyer
v.Nebraska,262 U.S.390;Bartels v.Jowa,262 U.S.404; Farrington
v.Tokushige,273 U.S.284.) ~ 3 2 B & & (racial minorities)(Nixon
v.Herndon,supra;Nixon v.Condon,supra.) R G-SER » FREEN (&
IREE ) R o MRMMEEFEER L BRI & AR 2 B RE N D SR
(discrete and insular minorities) FIBFHETER B & ERF » (IS EHE R
FEATHEMRENBOS R ZE RS R E IR - BRMEHRAEE Bsny Al
# o 352 B McCulloch v.Maryland,4 Wheat.316,428;South Carolina
V.Barnwell Bros.,303 U.S.177,184,n.2,and cases cited o {EFJ{H » 754
EWEE » BFAUTREEZERES BB B AR o
LB » B RRIIRR BRI E AR » ME2HREU T8
—B L K TR~ 2B WA SRS
LB "HE—B <BR
B FZAE » RRERREENRR Charles E. Hughes A3
S THEHEAEERSFUSNNFEEEE,) 2EHR - B—hAZh&EZ
Schneider V. State > » BHEREBEEIFUEE LI ARAUTBHE RIS 1K
B o F—AMT4EZ Jones v. Opelika 2® » WA AIE'E Stone AR

37 308 U.S. 147 (1939).
38 316 U.S.584,600,608 (Stone C.J.,dissenting) (1942).
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G RE (dissenting opinion) » BRI » MiFUE NEEEINE AR
K EEESE B UBIER (license tax) - #FEIREHEEM AVEZ(F
B > BEBFHEMERE % - £1HUE - EREEENEE BT
(preffered position) >° » WIRENEHRE HEE S RESHNHE TEEML
w1 (preffered position doctrine) o fiH » Jones v. Opelika #*— /11
SEIMEBEYEE > TiEMESReE Y o ML Murdock v. Pennsyl-
vania *! o fIKMEE William O.Douglas B8k » IRELL T E5H
B0 RZALERMERFIR o
MERIEE Felix Frankfurter » RHISCGE TESHIAER 1 Bh o BEEM
IS BB B S R AR B RS o AT — AN = 42 Martin v. City of
Struthers *? s B2 Jones v. Opelika < BHTHE » BRI 2L T B,
B MERRE AT RS RIAER I RIEN - HEREE=EREER »
PHS TESERIER ) DRI - f1k Frankfurter EEEEMLRIR
FER » TELHAR ) B~ EEEEHNES - B3 —mAE
Frankfurter #* Kovacs v. Cooper ¥ #£TBIBEENREZEE » 1
IS E HAEEAA - T DSBS CPIRETERIR ¢ - TiSE

39

40

41
42
43
44

"The IFirst Amendment is not confined to safeguarding freedom of speech
and freedom of religion against discriminatory attempts to wipe them out.
On the contraty, the Constitution, by virtue of the First and Fourteenth
Amendments, has put those freedom in a preferred position."; cited from,
Lewis Lusky, "Footnote Redux: A Carolene Products Reminiscence” 82
Colum.L.Rev.1093,1100, (1982).

319 U.S.103 (1943), overruling per curiam on rehearing Jones v. Opelika,
316 U.S.584 (1942).

319 U.S.105 (1943).

319 U.S.141 (1943).

336 U.S.77 (1949).

"The objection to summarizing this line of thought by the phrase "the
preferred position of freedom of speech” is that it expresses a complicated
precess of constitutional adjudication by a deceptive formula. And it was
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KIEE Stone JER—AIUSEE » # NEHMTETHES] » #EiE R ZE] Stone 37
B R OCRHE o

Louis Lusky 8885 TEEMIAER | REITHE » AIEMEREINKEE
255 (B » (B0 RIETEAES B ISR ERER © o Wb » SIIAEE
Hugo L.Black ##—7LlH-+H4E Adamson v. California. *¢ RHETFRAER
2 BEHP TEAMAR,. » EEFBERN T REMEBS ) (selected
incorporation) > fEEIERY THEEFIESKL (Bill of Right) - FEMIR =R
EBEEARMENEN] o WEE R > PR — W OFEMEEHTEEA o A > FR
ME—AtOER » BEEERME T HAF2E ) (fundamental interests)
HIRRTE ~ ERREr e T o

260 TEREFBER L BB

PR~ B g EFEERITER - —REPERBIGE
& (political process) RIILH: » B—REHSHBE ~ TP BUER: (Discrete
and insular minorities) FREFIIRE BT » BEBREELERKIAEZ
S BEEINEREEE o MEE—KRUES » B LR TE—B ., BEXF

45

46
47

Mr.Justice Holmes who admonished us that "To rest upon a formula is a
slumber that, prolonged, means death." Collected Legal Papers, 306.Such a
formula makes for mechanical jurispurdence". cited from, Louis Lusky, supra
note 39,at 1101.

B SCRR B3R TRAAMAIER ) REREEE L ZEREE  BEERRBEE IR
H o2 FWEE > 20 0 g S /AN URARBE : TSHEH
ZEEREL WP PEEHEHBHZLEBRENGHET  H2— o PEEEK
HEGHTT » 1986. 10.15 > MRS MR RBEN » ZEHKPH > HHEME
REBHNZENY » BRG] » C T E%IRE o M5 K IRl EE 8
o M EKEE  ERAEEEBENEIWSE  HA\RENL  FRASBKES
HFSEATRE -8R 3C » 1987.6. °

332 U.S.46,68, (H.L.Black J., dissenting) (1947).

Paul A.Freund, Arthur E.Sutherland, Mark DeWolfe Home, Ernest J.Brown,
Constitutional Law-Cases and Other Problems, p.915,Little,Brown and

Company,1977.
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TEEEAEMES | ZIESRIRIB R B

BEEL U TEREER | FERIKER - TRREERBE HNERE

SER]IREE RIS A R SR SRR FIRELL

1 RERTBIG B

MBI R B ERIE L > "REEBEIA . (representative self-
government) ZEERHEZEIRH » R HERZ IR o TR
BRI TR R E B B R T B AOHER] » TR i H ST
B > (BIRIETRR EBOA BRI ERHAS » AT LGRS » Hokis
FESHHO ST BRI B AT BOE o ARSI » 5 S FIIIRAIS B Rk %
BB G0 SIS B S » I EER R EBAEE > T
B » BB R AT Y S B B R - SR TR
Frn » WAEHEIE S AR AR 2 SRR » WABLUREANE » Bt » SRR
B A o R 5 o

2. BUR MRS R R hE

TR TE » RIS E RRENS Rt d - RIEBCRIER
% WHESENEER » BRSEENN R RPOREIPIET » R
BEEIBRRAGRZ » WIRHE RIS TG » SIRIEEAAOREREREN « BRI
BrANE ST T SRR LR LRI - MRS E A E R Rte -

48

RIREEZE > BEA8l AMMS E-—t» R » 19952251 K3k -

49 E.Erler, "Equal Protection and Personal: The Regime of the ’'Discrete and

50

Insular Minority’", 16 Georgia L.Rev.407,417 (1982); G.Leedes, "Democratic
Despotism and the Inadequacy of a Representation-Reinforcing Point of
View", 23 Santa Clara L.Rev.769,780-803 (1983).

EEHEEE > 48 - gilBE H_—/\ -
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B0 » HELES » 2| United States v.Carolene Products Co. Z.ZZ4#
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Carolene Products Case Frz&ZHVEZ » RRER—EN#EN » Bttt
A TERFEERURES - BE BB REEE - MVESEE
BHAKRDHIERA RS TIREZR, (virtual representative) 238 » MIEE H

51 FREE E2—Sue

52 [EIMIEE o

53 FFiEE B 0F - —o

54 MMFIEEE . TEOKM s H—=FH o HEM > 1994.5.30. F1HK L Rl o
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The Balancing between Freedom of the Press and Freedom of
Competition - Check it with the "Double Standard" Theory

Chen-ching Chi

Abstract

It will be no answer from our Constitution about how to balanc-
ing the freedom of the press and the freedom of competition when
they are in dispute over benefits for media. The purpose of this article
is to critically analyze and introduce the "Double Standard" theory in
order to check this problem. The origin of the "Double Standard"
theory in American can be traced to the Carolene Products Case (1938)
, about the judicial review of governmental regulation. When it trans-
planted and developing in Japan, there are many discussions not only
in the judicial review to deal with the constitutionality of governmental
free speech regulation with stricter standards and with looser standards
to economical regulation, but also in that whether it need to put the
liberty rights of free speech to the preferred position or not. Though it
is still at issue to date, no matter in American or in Japan, this article
also suggests that the concept of the "Double Standard"” theory should
be conducive to the development of our Constitution.

Keywords:

freedom of sppech; freedom of the press; freedom of economy; free-
dom of competition; the free market of ideas; news media; public
forum; the double standard theory; the preferred position doctrine; judi-
cial review; the fourth estate theory; benefit balancing; the strict
scrutiny test; the new interventionism.



