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1" Case 27/76, United Brands v. Commission, 1978 E.C.R. 207, 465; Case 85/76, Hoffmann-La Roche v.
Commission, 1979 E.C.R. 461.

12 Robert O’Donoghue QC & Jorge Padilla, The Law and Economics of Article 102 TFEU, 3rd ed., Hart
Publishing, 253 (2020).

13 Napp Pharmaceutical Holdings Ltd. v. Director General of Fair Trading, [2002] CAT 1, 219 541

il - T the special responsibility of a dominant undertaking is particularly onerous where it is a case of

a quasi-monopolist enjoying “dominance approaching monopoly”, “superdominance” or “overwhelming
dominance verging on monopoly” | °
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8 European Commission, “Guidance on the Commission’s enforcement priorities in applying Article 82

of the EC Treaty to abusive exclusionary conduct by dominant undertakings (Text with EEA
relevance),” 2009/2/24, 2009 O.J. (C 45), 7-20, para. 14: “The Commission considers that low
market shares are generally a good proxy for the absence of substantial market power. The
Commission’s experience suggests that dominance is not likely if the undertaking’s market

share is below 40 % in the relevant market.”
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=R EINR R > BARIHREZBPE » SRS - 5 AT ER—ffriE 2 3t
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[E)%% 5 (shared monopoly) B¢FE[E i (collective or joint dominance) ¥H&I™ > H/A
A 1991 FHIE TR - ATEMUERICEE - HIDEHHEE « | REEFEEE - HIE
H—EFEE S ZBPIAE R - i BEREER ST WEE L (FI0HEHTS
H/ DB RSO ) A BB 3 F - B S HEIPT » BEARELUERR SR
REHRMETES - WARUE "L EEEFE LB A B S 20 - 25 EEIREE S A
FBRELIE (R FBEREBHAG] - | BEN-PEIDEBE S - B EaiarA#E
HISRBASN » &P RA ST TR TR wE o S E LI AR LU - 4 H
FemE TS EHE - ERIDAY] - BEENFAE S HHAEE  BEAHSZEER
RER R M AR D EREE ARG TS —FRE - AR AR E R EE S
BREGLBEERE  BEMA AR EEE S i B EREERE 2 BRI
= AEH !

BN PEMAR BB S A GEEEE TR RS S AIER - &
5 RO W E R B o IR E ANEL - M F RS BRI EE T
Ry~ BERGFHPHR > TieRERHEE - s EREETE - EORBNEHE
AL > A JEEER o IEIEEREFTS ¢ E5G 15 LE AR R RSN ERRHE H T -
" ELER GBS (SR H DA S S B BT BB EAR - - — R TS A M A L 2
BRAEE VTR - AEAERE LOZEIIPIREYY o R Ris AT A RES IR BT HY
B RRETRIO (LR FREMAT R - | I (S s
HI(EAS ERPE 5 — OB EMAT Ry RUERSET A S BER AT E RIEL TR
JEBF A YA B B B i et T B s (A  MEBUR PR ™ > e B eRe
avk HEHE R R 2 B 3 AH S 5 E BB G/A T R ERRE
B HERPET Ry o BMEREI AP S Bl A L EHR T - EEHNESERD

2 See generally Marilena Filippelli, Collective Dominance and Collusion: Parallelism in EU and US

Competition Law, 1st ed., Edward Elgar Publishing (2013).

PR o AR R TR EETE » WINE » AR (1992) -

* F{hZE% > Amdt Teichmann % » T E75 FEEBFTHEE, - AEXSEH - $5%
55310 140 (1997) - EHBEIITIE&PHERCE - g TEESHHE  B—EEs
ROCTIRER 21T R » HAEE I IR E i E BRI (E - B SE T
HEERIEET R R TEER BT TR 0 AR R AEYE SIS R
fEAIE 2 BRI RE @ AR REE - | SHEEES » NP5 E YK TTIBHAAE > 196
(2021) -

B SHERIHEE 3-4 DURHFTS (552 AR -
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PERUE: FIAR VAR g - M2 5 Rk MR AR AR S E R AT E
FEHELT Ry Z ZEB1

LA 7 RS 2 THAEAS S » (P Blas A ek BRIRNAERR -
U RIS DAL SR E S8 5 B E SR - 0 IR P ERRE (3 B S MR (5 o
Bt BENERE G - IRAES 7 R 2 THAUE © Ty RO R T EE L
AREZEF ) EIENES VRS 4k TARREEF > {5 D LTS
EUEEZERE - 8E -~ a8 IREBEEMRE - FESGE 2T R - ) B>
BEMZHFERARERIN > MAHMEE - 08 - RS S R ZEF > Fb
BREMEGEAFEERBT - DAFREREERE IR E Z8F - FhlERT
WP (RS SR UM BB R EIRTS (BRI R
LRSS T SR ERR AR R EB G RO AR E E R R

HR BEFOERMESE 7 0F 2 HEMGEEE RILEEESERER - R
HoERIEEAGREN A PERTE TG ) F3% - ISUERTA BRI —
{8 " HEG ) 2 WIRAVAS 8 RF 2 H T ARIHEIER Z —  HEREER
MBS ARRE 2~ E—Eat EE R RH B SR E T EWRE AT &
R > SBEAVIABEER R EEE - AT UPEEEEEEEE
RS ERIL " Hd ) B HITRBEZAVES 9 REFIHERRHE - 7% > &
SPEHAREY (AP EE) —F > B IR - T RN A PR GETER 2
o AR 2 RULEA BB - B EBREIMERL - ATPERS 2 s 2 35
PRI G SR E BTS2 B 5 B2 - WAL, 1 REERRY | > RO prE
CRE - 8 TR EEEHS AR TS ) B IR TR —
8 a3 -

BRI » 4 AL s DR T feE P S0 B T B L F B S ™ - BRZADR By B L B 2
Repa it T E R o PNHEMT RN o BER S LRSI R - i

0 il 2 B IR E R A EAS S R IHE = IVE T 28 TASEED, TR R
ERIRE . REHIGRE > CRBEIE ST URFEERFZIMERETR At HEmE s
EEZZERERS  MEEFESERABESCRSEREY - | 2BM2E > TAERS
BB (1) o HEEEEE - H 60 H 0 74 (2007) -

TONERBEES B 14038 ¢

B MBS YR AEBEABEGEE - TEE FYSEEY  (OHEEEEERE GG
% QMBS AT R (VB BRI A AR (% - BRI —E - S
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FEEN AR B M STE H T ) % - TIEERE S RII AT - DI BT
B A TEE 9 RS FUREZE A - RIMEUEAEMS - HEBHRLETS
Y EHEE - [EEHREESI TR A TES 9 GRITE » JTHER
FIREHEEIE T > TR — R EERECE R - IZERATEEE 9 Ik
B HIEHE o BB S - BT A R E R R R s - E
SCRCHA R FE R E S A R B o (EINR R o B E RIS
TR E I E SR A AT MR SR F ST RO A R A B - S
B 17 B T 328 A T S T P AR 28 ™ o T - (RO R 3t
[ o B S M iy (S 2 - IR TR [ AR M8 o B SO (s PR > 52
ERFHRNEREAT BB 2SR L E BT B 85 MR E %
17y AR B S 5 B S B B S N F T ™

SEEHAME > IEANESREAIS - AT SR EE 8 AR — B aer0 8 =
EENEZFHREAN - BRI E R 2 0 SRR T ATESE 7
{6656 2 T BT » 4T 30 RSB MR TR | « BRI A IR LK -
PR BRI « T REE M R e R S R S s AR
SET RS AL ESRYNENES]  BIER A SNSRI TRE M - 28T
METAT AT ERIENE - CARHEMEOIEARL - SR S AU AR
A B B R R ~ R B 18 o 0 P R R AR P AR A 2 B o T R
5 > 8 A PR B 5 A B N RIERGHERR I -

RIS - 228  tlaE - | R ERIRFDRDEERFE AT — MU PR S iES
B THEG g 2R R0 o B ERRBEERESE - 55 111 > 95-96 (2006) -
See Case T-228/97, Irish Sugar plc v. Commission, 1999 E.C.R. 11-2969, para. 66: “the abuse does not

necessarily have to be the action of all the undertakings in question. It only has to be capable of being

29

identified as one of the manifestations of such a joint dominant position being held. Therefore,
undertakings occupying a joint dominant position may engage in joint or individual abusive conduct.
It is enough for that abusive conduct to relate to the exploitation of the joint dominant position which
the undertakings hold in the market.”

O’Donoghue QC & Padilla, supra note 12, at 248 /1 » {EE4IILEREH © T The conduct must therefore

be part of a tacitly agreed course of action and not simply any (unrelated) conduct that an individual

30

firm happens to carry out in an oligopolistic market. ;

OEHRE S RIS S E A — USRS A R S AP BET
530 &5 2 H - 42 (2022) -

2 [ b3k 4446
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(=) BB TE R AR AR S e F R AT

GeEeAa TIRE ) B BRI AR R (&) RSN
AUSCEAER A R (&) 7 "B S B O e AR A - BRSNS
DB 35 B R L 2 R i By T SR — OB A A A R« B IR S R
FE BRI 28 (& B RS 3 AR A S R BB A BB - MR B
MBR&TEE 102 {6BASCHE H R E STRC A B FAR B - (R AR BB E B IR
BRIGESEHEN S > BERFAT - B(EEAMMERE RS 25 KEEH
AR MR REE R o (B R A T A B E S - AR
e s IR AT B R e A RS - P R a2 A2 - BUEEE R 2009
HENAREL T SO A AL TES 05 - 4250 14 P b E SR A - &
{8 PR RAERY 6 TR > BRI B V7R SR BRI - %455 (s A B s oo -
MR MR S E R A 2 B S2EseirE > BUES B B A PUA
A e E S E M (B AR B o | ELEBCH B G EE S 0N B E S
PEEEH L EE/ VIR (G E R S S Ao A% F AR -

FLIMRERE » AEAERURH G E] SO F AR R A B AR TE N R B
AT | SRS PR - (H R A RO MR S 1T - B S
ERR By o ENVEL S TS I EE A D E S S A B R T B
BRI S B A ROV AE M MR AT [ SO % A AR AT
SR P EBUE AT Ry HBUESE RS2 THEEEIE,  (false positive)
SEERBRA o b E SRE BN T M ] S O s P AR RS -

3 David Bailey & Laura Elizabeth John, Bellamy & Child: European Union Law of Competition, 8th

ed., Oxford University Press, para. 10.051 (2018).

European Commission, supra note 18, at para. 4: “Article 82 applies to undertakings which hold a

34

dominant position on one or more relevant markets. Such a position may be held by one undertaking
(single dominance) or by two or more undertakings (collective dominance). This document only
relates to abuses committed by an undertaking holding a single dominant position.”

Nicolas Petit, “The Oligopoly Problem in EU Competition Law,” SSRN Paper, 43 (2012), https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=1999829&download=yes, last visited on date: 2022/8/18.
Alison Jones & Brenda Sufrin, EU Competition Law — Text, Cases, and Materials, 6th ed., Oxford
University Press, 710 (2016).

See, e.g., Félix E. Mezzanotte, “Using Abuse of Collective Dominance in Article 102 TFEU to Fight
Tacit Collusion: The Problem of Proof and Inferential Error,” 33(1) World Competition, 77 (2010).
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PREEEREIT » (A AIESUREI TR - Bt Ea S M A AR ES T 30 SRl
BEMER , WREIANVERATE  BEEALNEEEEFLERE - R2BU
RUE N DM UL 7 B ke - BHIE L > IEEEREHOSCE PATE T - B
DNPEBEETIFAZ BB A ES 7 756 2 THREZ %0 BAIS LB ETTR
MEAILAEIE « BRI 38 RISy o G IR — & N EESEERE
WemB e Ry OB 5 P A AL BB S EIT AR T RSB 2 70 - 5 8 IR
B VIS 2 2 HER S > HAPFEIRERNAE] 2 FEAVHIEA - 3% 2 K
E][ERAEMIT R 20 RZ % - SRR AL EE SO 275 A Vg
e—FlH 2 AR R EARITAVES 7 RS 2 EHEZ#EA - ERER
e 1T R ERAF Ry AR - WA H AR A REISG A E B2 T (e i

(facilitating practices) » 30 2 FHEEMFARBETTRIVEE BT ERET
BUEBEE R - (e R TS S I B B - e B L 5 55
EOENEATT R 2 Y BB P& Ko AR B TR P &1 T R R b #0 - Al

B EEE s BB 31 2 WILACH . TIREEE L BRNEHIE S R R TR e
HERE DG T R B SR » DK TS AR 2 (RS 1TEUER 106 4EREHIZES 265
SRHR) -~ A WE (REITECERT 98 M 92 SR DUKHRGIR E IR E 2
(R TBCAR: 103 FEREHIFE 195 SR s G b PR B s — R
BERE AT B i -

P AT AT 094079 SRk -

Y B TEUERT 98 FREHITE 92 YA -

YA EHIELEREY . TATEEHNAZE RSy - BRI 5 > A EIE R ER
ST B HILR(LAE S B SRR T - MR — BT Ry R A
DN EMERG T A > e AR B RO 2 R A & - JRRiE— b s 59 A2 (T By e
G A FTE - BIDASE S i S R A TIT B T B RS — B 4 - IRt
ES ANBEAER ST B2 AR - A F s R e A kit LSS A Z S ERE
B0 T A S R AT T Ry ISR S R R Y — BT -, SR
W TR ? BT AT — SR - GMEEEE o B
5 58 HA - 167 (2006) -

2 mer b EREATERER 2006 F5501 OECD 2 FHE » Ne s FEdhime
VAR SR R R T 2R S SRRl aE B R e & B R M AT 2 B
SR i 28 T P B AR B 5 = - RS Y HC RS i 40 B RTAE < T The competition

authority apparently employed a form of economic analysis... but it is not clear why the agency

rejected the hypothesis of unilateral non cooperative best response-in particular the dominant-firm
price leadership model. ; See OECD, Prosecuting Cartels without Direct Evidence, DAF/COMP/
GF(2006)7, OECD Competition Committee, 38-39 (2006).
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iR EAr S ERERERAN AT - HSEM IR EHEE S 2 —RE L4 - A
o] PRI T LABE RGeS i A AR s

ASHEBSHE AN P TARB ST B A ERE 2 BREE B - EEs"
EEEAMY] » WA PEBTHERE S SRR T AR EREEEE -
o B Rt S EEPSRER 2% - A PEEGEFRIE EEE i 2 55
s L HAR RS ~ FYIIZEZR (plus factors ) 7 ) 2 BB S AFM - T EEER] A
EREHVED o [Ah - AR 2011 FHEIER - 5 EREAECR - DIERERNAIL
W SR A E ST H AR &R W H ARREURIEERES" > HLE
BOEME S ST RIVEAE - IR [ERRE AP EN B2 BEEE - M
POEERE B B ER LA (EEE E - M0 R A R i REEMUE
BEFrHE szl » TOEMRBHINRE Z LS » SEETERIT RS 14 1655 3 10 T R&T R

R BTSRRI - BmEREE Y - RAKFEER - BETRZEBEHE
MERERBREREZ o | T » ELUARISOR & s B A T e
RIS G S & 1T R B8R NS

FLEEAERE » fEAERUR > BLREIRT A AR R AN E g 2 B EENS - 81
B TSR A RES (SRS R - BEE— PG H A SN S E ZME
TRHE ~ (2 TR T IR E I S AL AR RE A B AR - RS EHERS ST R E I DA,
IERVBRATAESS 7 R58 2 SRS EE AU A AUE - NEBRITEFES - B
SR LB ST R (AF) RHEHES - BBSHREHE - CREREE - ITRE - =
ROBOR ~ RERITA RS 14 10638 3 THEIIIFE T - BT A VWEB G 1T /AR A
FHMP R EBEE - ©rIFEy ~ E2 50 2R CUFE AL 8 5 A% AR E AT
AR HHE Y - B > HNEUERE(E B IR 18 550 I S [E i o B e st fir

. ﬁ%ﬁ%h‘ﬂ%%%??ﬁﬂ%ihlmfﬁiH?%6M)65 616 ~ 617 SEH 1 (KIEEE &
TREZE) -~ BEITECEN 103 FREHITES 204 SEER (BEALMEMEGTREZE) - BETRER
MMWﬁmw%MUﬁ%/%%%

* BRATERATT A ERE S EISEENET - TSN AT A AERE— %
BRHERTE Y EBOENE , - ATXBET » 5 27 55 11 (2019) -

Y RSB il R S BIERILE - SIS TR SRR 8 g —
EH -~ EE - SESREREI T ATXSET - 526 5 2 H (2018) -

Y EME L IDEREET ¢ TR B - B A TEAEER IR AT R E
PEEYE - JEEREE - BEXCHER ST - FEEER T AT SIS ISR ER ST R G
BEM - BRETESIERTE -




NV e o e P AR e 2 R L 3 19

TEEFH o AR T By £ T T R P IR P R R R AT HE R
AR EEUFATEN S BRI ERE AT R - NENE TR S
Bt i SR (4t B o - sk S B8 o m S Bt i 17 A By BB 184 Bt - Al
At > PEARESEER TIPS [ SR AV S AT BRI RIS R AT E A A SE R BUARA - FLERL
Foi LORBER A LR E I 1F 18 o5 5 A s o AR s R -
& > REROE TPk IR FE i < FRE o 4 [FE 3k A4 5 B et (8 P AR 7
£ o BRI E SRR B S TSN EREETRE - XNOMEEER - &
HIFB T ? 2 REFEARERRN & A B - M2k 28K » TiAH& B ERE
BOREETT Ry - — B HEME 2 SEARIERTT REGEE Rk - A IRRER
BIHTER - AIRHS EEERR AR AR ? M REEER TR ZEE B
B RS Ry PR R 2 B 7

ERLLEREAT » ASGERF - BTAES 7 -5 2 HEUE » FRINEAS R
Rl kst ST Epre I DA SR S s A R > 1 ] R AR AT T VAR IR S
BEEATIFHTIRIREE » JIPAA AR A P E T EA (e S ~ MDA ~ TR
REFERSERE 9L ~ B RIS E r I e B« AR AR S 5 F R
TESTA ERTES S SR T /R EH - ARETBORERE T - " 30 SRR
HRE ) HUBRIT RS TR 2 0~ 55 8RS8 1 THER 2 ~ 3 EME » JET-MRR - LA
(B — At R AR ST R R H RS -

FERRVU - BITANIREE TR 2 TR - 2B 8 RS 1 IRER 2 3 RREAE  FETMIER o

VU ~ RER TR ATS |3 2 S

ASLER By > BT VAS S A AR di e N 2 FRERS - EAER RSO
TE S TTHGROREN: > BEE B ENE L3R A S S A FE > BRSSP
B9 REFITRAVNE > 2FITRNBEL > HREREZIT RECH TSR

47 Bailey & John, supra note 33, at para. 10.053.

O’Donoghue QC & Padilla, supra note 12, at 248.

4 See Mezzanotte, supra note 37 K HFE [5F 2 AT ZH0I -
50

48

Barry E. Hawk & Giorgio A. Motta, “Oligopolies and Collective Dominance: A Solution in Search of
a Problem,” in: Enrico Adriano Raffaelli (ed.), VI Antitrust Between EC Law and National Law, 1st
ed., Bruylant, 70-71 (2009).
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HEBPATRE o —RRITTS - B AR 5 M (LB F 2 B VEATRRE S5 REAN
ASTE(EHET T -~ [REFEFEZNGAE s " GHEA, (rule of reason) >
MIEBAER ~ 88 - EIMGE 1T R EHIT ARG EEN T EREE ) (per
se illegal ) FRETTE « 2RI » EFE A AR S 16 s AR AT NS 1T
J LD FVEDOR EAT R HEE R T R EAE « B BB AR 2 TR
TSRS - TEREREE  EEER > RS YRR
B INJLNTEEER 20 IRATAREE 2 6 B SIRAIT Ry B LA AT R BIREER R 2K
B JTH0PAZELE o AREARE DT T - B 0 B T R AR S I S 1T Ry SR DU A
e HA 7 PR R A8 5 A PR S S S TSR B 2 A - H
HEEEE - ST

HHE » DR ATRHERIR N SRR - IR AESS 14 F T R A EBERE -
P H IR AR Z TR L ~ & 20 (R(A(E T AMRFSRR ZE | FHICHRER
BT SER T SEILHBES TRV AESE 9 BREE » HBER IR DU I5IaR
—ERR & PRHIRESR Ry Al o BRI » BB FEE MR A AR TR 3 &
BLERE S o A A B Y S SR - IIDAEY ~ #UE - HE ek RASEEE Gt
L8 P S 25 BRI PR S THE R Z /1] - 281 - shé& BV S » AF
ERELL T B HEAYER S | RESE BN AT AIETESERIRA AR T AHE
THEIARER  NEAERN AZM - EUERENS - T ETREARRAREE
I+ S EREUE SRR A SRS N EREATS  HEZ @ BSHArF]
HTRAL  BeBERERATRERS - | St AR REPR LB ER
i35 Bt fir 2 A 0 ERPET B R G FE - BIETS R TSR s
RN E R ~ fEMmEE B A = EREHL -

TERPIERAIT » BB AT A » T BC A% e PR e S
SRR R B IRAYEE 102 6™ HF A RIECE R Z & 5 2009 4EFT4 -

N BHEATE » FHE 9 B EREATE AT MENEE  AMREEFRE 2 AEER
ERINEARLE -

2 BRI ST R TR B ST > S T REDEG IR TR -

ARSI TS IIRE o B 2 SRR R S AT | ARG B 28 B 11

1-38 (2020) -

Richard Whish & David Bailey, Competition Law, 9th ed., Oxford University Press, 207-208 (2018).

*ORHEVEERAE - BOREIERLE 102 ffAEEE T Eg BERS  (may affect trade
between Member States ) B4 » (HRZ B (F ALY Z RATEE 101 5 K58 102 (R 2 HRE - HIR

53
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BIES AP ATHHBAN Z R E 2 SuEfes |  MBHHEEEGNFEERNA B AE
AR - 2 LAESIH 2 B AT R T e i R IR S Ry i 5= B 2 BT » 54
AP e R BRI E SRR ARIT RIS R SR EE - B EgEE T —
AR HEHIRAEF AR A - (DTS NIEZ RN - QZRFAERT S
itk CEAN) BREFSE S Q)G LECE 2B R EN TSI REE ST 5 (DT A E
2 BRSNS S AN Z TG R BE ST - )R FRE T R R 2 SHEEE ~ 17
EHIR S E TG B 2 WlE LT () EME R niaEE R 2 nIREsE 1 © (DI
AR SRS > E e -

FE L BOREFRGE 102 RIVEEEZE(FfaH - FRECRSE G 1m LS
SR - BREAREHY AL — BRI B2 i 85 S Fo e AR sy - DAL EATE
GRS 0 2 SR Ry RTEE © BRI > SZEMEE SRy - IR A U7 N BIER B RRETEE
102 BRI FAAERTRR & RN ET B B - A — 20 11 & d = (] m] AR
BERUIR B  WHESTHHER AR T RIAZE RN - BUE - IREHRZ R
ERE > B/ AR E RS IR BRI - B E > HEE AR

( General Court) 4 Intel v. Commission —Z& 3 Hfr> » 17 1H e 00 /8 B SR e B PR o
FRRAVERBRHARTRYG - R AT S S T H7T R G IR R %R
BT By MESREHE HAVA SR AT B AN > WO ARSI R a8
[F » FEMEE - HIBPEACEER - B APEENTERE PR ER A ENEE - £
TREAT R B AR T ~ R Rl R AR Fas B i 55 S R - R TRRANE
SR A% Bl kPR A3 s R R R R A g™ -

HEFRENITUE R B REBRT AR REB B HRUERR S - B RS g BEmRAT
BRI S R L R T E— APl AR B P B S B 2 T8R4 - See generally Bailey
& John, supra note 33, at paras. 1.113-1.114.

5 European Commission, supra note 18, at para. 20: “The Commission will normally intervene under

Article 82 where, on the basis of cogent and convincing evidence, the allegedly abusive conduct is

likely to lead to anti-competitive foreclosure.”

¢ Id. at paras. 20-21.

7 0’Donoghue QC & Padilla, supra note 12, at 323-324.

Case T-286/09, Intel v. Commission, ECLI:EU:T:2014:547.

1d. at paras. 81, 94.

Case C-413/14 P, Intel v. Commission, ECLI:EU:C:2017:632, paras. 138-140.
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FEBCE ARS8 E1% - B EERERY 2022 4 1 HAT BT MBS S
PREREREIEIREYES 102 (REVEMFT - DHBISERSE HIR G5 FCR - HOHZE/DRE
NHISETINARR I ko - (DR S TP e 2 s FC i (T VAR EE R - (D%
FATRFTA R Z AR Q)BEGT HFIHIZR T - O ARFIIZFEN
FREE © )R GF MRS HREAT SRR E D BARRFERRZEFEE
HERRATIEIN - Tt AIRBCEARIVESRF T el © T AP ITREWEER
B ENTURPEENNEERRGFEEARFHEBIBRZEY - 520 1’
BXRRIEMEIRATEE 102 RAVAREE T » WARFAEFRRERBEZ TR, -

I AT AR AR EA R R SR BRI AR R S E A
B b B 55t A P SR IR G585 R i AN AR AT R A S )
JEiEL > TR RET ~ SRR AR 2 R A - EREUARE IR K
SoRl > RS FAR R b BTSSR R FAUE - B e E BT R
Mg 2R - AIERTL® » REGHE FEIEHEAFEEE T EHEX B RGRE
HeEmTT R Z BERRIB RRR | M EZIR T R A 8T RIP A0 EREH T2 -
FHEE T RO BB EREESITION RS R, S P T
BT REVERT » BAIEEE A DR B RTBERS B » 2RANH R 5 IRk
HERTT R - IR FrEEBRREFHIRER - AR EE G B 7 71T R ERE
LY YPURHIE SRR > BT R T MOMSRRIEI - | EHREIA T
HEE TSR FEELRNEETR (BT - G () EZ4 " RU#
BEE  BmRXBERHHEZ TSI | ARG FSR B HBERTE - a4

1 Case T-286/09 RENYV, Intel v. Commission, ECLI:EU:T:2022:19, para. 119: “the criteria to be taken

into account in determining whether there had been an infringement of Article 102 TFEU. According
to the Court of Justice, the Commission is required to analyse, first, the extent of the undertaking’s
dominant position on the relevant market, second, the share of the market covered by the contested
practice, third, the conditions and arrangements for granting the rebates in question, and fourth, their
duration and their amount; but it is also required to assess, fifth, the possible existence of a strategy
aiming to exclude competitors that are at least as efficient as the dominant undertaking from the market.”

Whish & Bailey, supra note 53, at 206.

O RS M AR A MR E R T S BRI , 235 > See generally E. Thomas Sullivan
& Jeffrey L. Harrison, Understanding Antitrust and Its Economic Implications, 7th ed., Carolina
Academic Press, 266-272 (2019).

' SIEATERE 8 RELFTE IR ASINAARL -

® BRER  AHERES 0 92
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SPEEUARRE KAEE TN ANE AR AR HAT Rl ML T AR
77 S HH PR A5 TR EYEE - FIREZATR B P & RE M o i P AR s A2
FEBLRIE > AMEAMER ~ REAFBERESRBSTT B - HAESITA B ek
T SERT ) BEARRIRIEIN - NME AT REEI Y S UARYS T T Ry AR SRIESE - TRE R
HEE TR MBI PR 2 (38 -

LA ERBHL > AR Ry R A o BT 5 SR A AR R - EA W EEIIA
B L B F R R EARE A DR E N s # k2 A
EBURER R > D5 1SRE e S B S T BT RV Rl Rk
SH LR F AR » e A L AR SRR R SRR AR R IR DA T
Gt PR 2 E N RIRBIERBER - S E T A AZR > WEAEHZHE - X
A0 2 PE— BRI A LA TGRSR B - BRE B RYEGR - sUs S AE =
ASCHRFEE > BB A AT S EEEIRCBETESRARE » EEE - &
e > WEASC—FEEER - HefEA AT EARERS 30 4 - A PEEREFRE
HHER " EEERZRAREE > TR ZIFBRBRERR ) SRR &
M HERE REEZEER B RFTRZHSEEFRRINT - REIATE R K
RERE > HEEC AFR A PG BE SEMEE] » SR E T ARG PR E 2
AE N R IRFSBHR Ry Z B A A F A -

HAR O g A PES R E LS - RIS T SR Z RS -
R NE LN R E R G CERE - M A RS SRR E 3 > IR
IFRIRAIN - RERE T > BETT RIHE - 1991 FERIIFERAS FEAR ST BE
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2 Case 85/76, Hoffmann-La Roche v. Commission, 1979 E.C.R. 461.

1d. at para. 91.
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» i EA RN S EARER A » HHESJE SO0 R 1 T a multi-stage approach to the assessment of excessive
pricing by dominant firms is appropriate. As a first stage, the structure of the market under scrutiny
would be analysed. The investigation of the pricing policy of the dominant firm should continue only
when it is found that: (1)the market is protected by high barriers to entry; (2) consumers have no
credible alternatives to the products of the dominant firm; and (3) firms compete in a mature
environment, where investment and innovation play little or no role. As a second stage, the prices and
price-cost margins of the dominant firm are compared to a battery of “competitive” benchmarks.
Those prices are considered abusive when: (4) most or all benchmarking exercises point in the same
direction; and (5) the differences between the dominant firm’s prices and the various competitive
benchmarks are “substantial.” ; See O’Donoghue QC & Padilla, supra note 12, at 953.

80 OECD, supra note 4, at 48 (“Competition authoritics may have a role to play as residual regulators or

regulators of last resort particularly for sectors not requiring permanent regulators.”).
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8l European Commission, supra note 18, at para. 7: “Conduct which is directly exploitative of

consumers, for example charging excessively high prices or certain behaviour that undermines the
efforts to achieve an integrated internal market, is also liable to infringe Article 82. The Commission
may decide to intervene in relation to such conduct, in particular where the protection of consumers
and the proper functioning of the internal market cannot otherwise be adequately ensured. For the
purpose of providing guidance on its enforcement priorities the Commission at this stage limits itself
to exclusionary conduct and in, particular, certain specific types of exclusionary conduct which, based
on its experience, appear to be the most common.”
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Reflections and Reformation on Regulations of Abuse of Monopoly Power

in the Fair Trade Act

Huang, Ming-Jye"
Abstract

This article argues that after 30 years of legal enforcement, there are many
deficiencies in the control of abuse of the monopolistic position in the Fair Trade Act of
Taiwan, and it is necessary to correct them. After reviewing the current provisions of the
Fair Trade Act on the abuse of the monopolistic position and the deficiencies of the Fair
Trade Commission’s practical operation so far, this paper proposes that the future of the
control of abuse of the monopolistic position should be revised in relation to the following
direction and content: (1) The term “monopoly” in Paragraph 1 of Article 7 should be
renamed as “market dominance,” and in accordance with the European Court of Justice’s
perception of general market dominance or the typographical approach stipulated in
Article 18(1) of the German Act on the Prevention of Competition Restriction. (2)
Paragraph 1 of Article 8 of the Fair Trade Act should be amended to read as follows: “An
enterprise that occupies 40% or more of the relevant market shares shall be presumed to
have a monopoly (market dominance) position.” (3) Paragraphs 2 and 3 of Article 8
should be deleted. (4) Paragraph 2 of Article 7 and Subparagraphs 2-3 of Paragraph 1 of
Article 8 should be deleted. (5) The anticompetitive effects requirement of Article 14
should be added to Paragraph 1 of Article 9. (6) Paragraph 1 of Article 9 should be
amended as follows: “A monopoly enterprise must not abuse its monopoly position so as
to affect the market function of production, commodity transaction or service supply and
demand. (Paragraph 1) The abuse of a monopoly position referred to in the preceding
paragraph includes the following acts: 1. Exclusive dealing. 2. Tying or bundling. 3.
Predatory behavior. 4. Refusal to deal. 5. Discriminatory treatment. (Paragraph 2)” (7)
Atrticles 19 and 20 of the current Fair Trade Act should be deleted. At the end, the author

has written down the wording for reference in the future legislative revision.

Date submitted: October 7, 2022 Date accepted: March 21, 2023
* Professor of Law, Graduate Institute of Interdisciplinary Legal Studies, College of Law, National

Taiwan University.




40 R

Keywords: Abuse of Dominant Position, Conscious Parallelism, Fair Trade Act,

Oligopoly, Shared Monopoly, Vertical Restraints of Trade.




