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o SEEE G E RS TR SN - BB SRR R B ER TR
F 0 RIS SR EEBI TSNS L AR (MR SR WEE TE  BIRRHL
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WA IRITE R ) 12HEE A\ LR 38RVE ) 2 pdn sk - DIHBS RONBHEFTRIVE S > 24
SR =V NE -l E s S g RV liv e i clIE = SRV RS A ERE R -l S
ROPEFFRRTI B - E2H AR EATIE R R B AR - I - 3k EE TR
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Subcommittee on Antitrust, Commercial and Administrative Law of the Committee on the Judiciary,

[

=

“Investigation of Competition in Digital Markets: Majority Staff Report and Recommendations,”
(2020), https://democrats-judiciary.house.gov/uploadedfiles/competition_in_digital markets.pdf, last
visited on date: 2023/4/26. fiiit 2022 5 7 H » ZEEN & =EZT B G EAXHRZ R E - & EH
Subcommittee on Antitrust, Commercial and Administrative Law of the Committee on the Judiciary,

Investigation of Competition in _Digital Markets: Majority Staff Report and Recommendations, U.S.
Government Publishing Office (2022), https://www.govinfo.gov/content/pkg/CPRT-117HPRT47
832/pdf/CPRT-117HPRT47832.pdf, last visited on date: 2023/4/26 [hereinafter Digital Markets
Report].
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' o BRIt > BUBHEEE S S AR I ef KE24ER 824 Sai Krishna Kamepalli -
Raghuram Rajan 85 Luigi Zingales % A &% "Kill Zone | /.3 » 0 B8 &5 TS
AT (b S BT BEI T By - MK B W A B RS R SR R - DL
B RIEEEHRAIRECERN O TR - FSE DRSO AE N ER R E
Bl SR - BARER  BRRE b EEER -

A E AP R E R SRR B G & S Z Sl mT A > AT AR B i 5 i 7
RIS > HIRH BB e R A & S e B s IR A1 - S B
i - FrElZEE (start-ups) ISR - A ZAERIZERRIROL " FHHRG ) H
R FREN RIS R BE B - FRFAIE 3 8 5 FRAVOHIEELLY - HIHGF
FEATRE By THTAIGERE ) (acquisition of nascent firms) ' FEHEFIALNVEIEE - HIEME
JEHVE RIS © O T 4k dnm bR > —HERERE A > AEET
BT B isiee —EE  F R EARES" o IEHI R E R = HA - RS
2% Mark A. Lemley Zi% 55 N ZBIZ4aT - DL 2014 FE Rl » B FEGHIEFR S &8H
= Y ZE5 By Facebook ( FRELHE 44 5 Meta Platform Inc. » "N Meta ) i WhatsApp

" Digital Markets Report, id. at 35-36.

¥ Id at37.

O Id. S|P 52 By Sai Krishna Kamepalli, Raghuram Rajan & Luigi Zingales, “Kill Zone,” SSRN
Paper (2021), https://ssrn.com/abstract=3555915, last visited on date: 2023/4/26.

19 Digital Markets Report, supra note 6, at 38. EFFE FHE LT | FHEF AR E AL EEZ Fiona
Scott Morton #ifz 2 B R, ¢ " HiFA E CEEE SEE LUK TR . 5 EE A E A
MIEMS IS EERE B 52 BIELHEAIE (“...insufficient competition has given dominant
firms the ability to channel innovation in the direction they prefer ‘rather than being creatively spread

across directions chosen by entrants.””)
"ORERA T4 (nascent) HYTHIRSMEEMEISTS > 552 R Scott Hemphill & Tim Wu, “Nascent
Competitors,” 168 University of Pennsylvania Law Review, 1879 (2020).

Id. at 1880-1881 (noting, “However, enforcers face a dilemma. While nascent competitors often pose a

uniquely potent threat to an entrenched incumbent, the firm’s eventual significance is uncertain, given
the environment of rapid technological change in which such threats tend to arise. That uncertainty,
along with a lack of present, direct competition, may make enforcers and courts hesitant or unwilling
to prevent an incumbent from acquiring or excluding a nascent threat. A hesitant enforcer might insist
on strong proof that the competitor, if left alone, probably would have grown into a full-fledged rival,

yet in so doing, neglect an important category of anticompetitive behavior.”).
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H B R T 2 O ZE - P EE Google fiffi# Nest Labs (FEAL RS
ZHRIEEE) > DU Meta §HH Oculus (BEESMmAE SRS AIEE) © - shEsE
BIME - AERTZLGHEE B AT 8 REVGHEZRT - A 3 (FEBH AR B ZEREZE (B Johnson
& Johnson fff# Alios BioPharma - Genentech {ff# Seragon Pharmaceuticals L J%
Mallinckrodt Pharmaceuticals {fi# Cadence Pharmaceuticals ) > EL&&RIJE 28l 2 87
SEAIHEEZE > T R SOR S DI R IR By i -

BESh > B AR TS AP AT O o JRED > WS 2 B EVIER R LB
{7 2 B MBS > PEERIN TS Z S © B EEE Colleen Cunningham FE AHY
HRETIITT I - FERE SRR R T T, o UH > BETAEENE
B RS BRI E L A BN - EARE A E eV AR S - RN
W2 1% o Al bR ER S (HEMAERRE WA EE) ZEM » A i RER
EHERBH % EERE 5 Cunningham FAJRFOR ¢+ AL 7E S B AMEIR N B8 %
RT-OHEE TR R S A AIEE BRI ) AYEDER B ¢ Cunningham
FARRHES - AERRA R BRI AR E Z T R IR B G ER S
R BIZE S AT - THEST ST BHIS B Al ROR ROV - (LT » Bl
TS » AOHENMEEREUSHOTRE RN A EE - BN RO T PR
SN ARER ARV E - BUEE TS > ErES © — - WO 0% R HA 5 5

1 Mark A. Lemley & Andrew McCreary, “Exit Strategy,” 101 Boston University Law Review, 1, 19 n.69
(2021).

RN G N E A NEMERERE LR R AT
BRAYEE S » AP R A EEAE A T 2[5 © See Colleen Cunningham, Florian Ederer & Song
Ma, “Killer Acquisitions,” 129(3) Journal of Political Economy, 649, 650 (2021).

Id. at 696 (“Consistent with the killer-acquisitions motive, we show that incumbents acquire firms with

15

overlapping drug projects and that overlapping acquired drugs are less likely to be developed,
particularly when the acquirer has strong incentives to protect his existing market power.... Although
our analyses focus on the pharmaceutical sector, the core insights extend beyond that specific setting.
Acquisitions are the primary form of star-up exit and have become increasingly popular as an exit
strategy over time across various industries, suggesting that the potentially damaging consequences
reach beyond pharmaceuticals. Our results caution against interpreting acquisitions of nascent
technologies solely as incumbents’ efforts to integrate and foster entrepreneurial innovation. Instead, a
substantial part of what is fueling this trend may actually be killer acquisitions that potentially harm

innovation and competition.”).
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AR fRIZEEE Axel Gautier ~ Joe Lamesch ¥ fi7 FH% EEE ( Google ~ Amazon
Meta ~ Apple ~ Microsoft) HYEFEWIFTEER - EHAHHHIHHEREGIS - B S LD
AYZEGIEER © T W OEE TR E IR RN B e ) BYIBTE © B 60% HYfFEZE
IR = " OV Sn e DR e SR BR PO BEIE | i9TEIE © (275 27% HUBHE
R B TGRS Y ST LR SRR AR A TS HLRE | BT - R
Gautier ~ Lamesch tf5H - ZEpY T 485 %s , (network effect) - FEENL TSI HHE
P - NGB B BT EMSIRS A S CEMEEBENEAE - BER
2 S B AT R SRR s » DR TT T RE & A DR R R DA DS 2 e i
b AR A LR TS o BRI 0 B2 Marc Ivaldi ~ Nicolas Petit ~ Selgukhan
Unekbas 55 \EAH B 2E 2L OB ZE1 2 ZE B Tas 3 - SRR B - RERR
K HATEIRAVEU L R O 2 - DU EE B BE LB A R G R PR & 3%
AT B RER -

fEma TS E O B E A AN ERE T - HRNATHBERMS » =2t —
(BRI A Z0Y A EREEE (innovation-friendly regulatory environment ) » — F 2%/ 5%
o AEBAIT S > AR RV S E R R « SRR - A0 - 2560% - it
PRI S - RIOFESC S 5 ik OF il 5 & A3 Or B e OF i T Y R PR B (b S R O
- GBS TR G T Z ra s b SRR > SRR ORI ST R e
KCERIE - LEMBIHEE NS RG RS RS g, B0 TR, HONE
SUfEHEE - B EE TR o ASCATAERET VRGO AL Ey - B &R ISR &E

' Herbert Hovenkamp, “Antitrust and Platform Monopoly,” 130 Yale Law Journal, 1952, 2043 (2021).
17

Justine Haekens, “Mergers as an Abuse of Dominance: Insights from the Towercast Judgment,”
44(11) European Competition Law Review, 513, 514 (2023).

'8 Axel Gautier & Joe Lamesch, “Mergers in the Digital Economy,” 8056 CESifo Working Paper, 3-4
(2020), https://ssrn.com/abstract=3529012, last visited on date: 2024/4/10.

Y 1d at4.
20

Marc Ivaldi, Nicolas Petit & Selgukhan Unekbas, “Killer Acquisitions: Evidence from EC Merger
Cases in Digital Industries,” SSRN Paper, 37 (2023), https://ssrn.com/abstract=4407333, last visited
on date: 2024/4/10.
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PR B AR FTRERR B E T A OB B - W PR AR TGS & B
RERE R R HEE -
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H o BAEHGEEZEERFEORZ NE o B AT R, » A bR ER
ST SE G E S 2B AR o RIS Meta (i Instagram fz WhatsApp
o T BIERET H B GF I S T-OF P 5 (380Ut AR - SE=M0 Rl i (e
BRI E R 2 i > WE R T IRE B KRS ) (promise for
non-exclusive license ) Z )2 85751 - WIRUEGEER B R R EE - SBPUEL > RIEfE
H B T4 &8 T ZAHREm AL - DAARESER -
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LUK Meta G5 Instagram 81 WhatsApp 88 3 #7 5B S AT Bz 5T
s e 2 PR 55 S AH B BT Ay IR B i35 - DL TRl Fig ) B TR
FOHE , (ERGEETE (JERD) TIRES RAVH R AERE - 2P UBEER I ZAE R AR ST
STEm 2 Bl EEEE Meta RIHLISRAY G5 7 RIS AR -

(RIBEF RS SR E S LET » B 2004 LUK » Meta JEiEE M2 H 2 6%/ )
B 63 P - EREGHEEREIET - HRATIEE B GG IR LA
f# > S NEIF AT HASEE T SRR Meta BRI T 281 » BITLIGHE - £
Meta FHEEHMSEEHYZES]T - Meta G Instagram B2 WhatsApp H {[E 28 (15 2 18
H - EElFE 5Z 8E (Federal Trade Commission » N FTC) ¥ — &0
FHEH AR 2 S0 - e — SO E SRR R EAERRUE - AR RS
FINHEEE + EF Meta JR O Instagram B WhatsApp Z Al » i ER NS S EH Z
TR RHE > B9 A S5 2 ORI E FBLThRE 7 B A T HEHE 2 Ol
FTERREFE 2 %A DETATTFUBZR BT - B E KT ? 18T » AR LU ZE FIHH R
BHERERHEBRZERET » 1F R EEARSOHERH R AR - TRREA B 5T
YRR REARSS » T —2b R EL P R (3 s R R R R AR B P ™

(—) { Meta Hf[5 Instagram x WhatsApp ZE&5E

FTC FijfA 2020 4£ 10 H » {7 E R FRIESEE B ESHY 772t (United States District
Court for the District of Columbia) - ¥{5> Meta %ﬁ%ﬁ%ﬁ}% o FTC 4Lz e ey

2 Digital Markets Report, supra note 6, at 124.

* Id. at 124-125.

* ZJ Instagram B2 WhatsApp 2B 52 B EASHE Y TH#T-060 ) 5 TAIGHE o BEEREE
geatam o (Hez OB AT RIE R « BPA R AR O HRE A BB R RS R+
AR R GRS (350 T HIRIRE AR BEE » Ty RN E R E R B = ]
RETEIERAYREESS - P9 EIRSC(EE - 4D » FTC $EEAMTE - MR ERER L T E RS
NN TS E B B IR B AL » B FTC fEAEEREAMEE 7R Meta HVHFIETT B E
B AAER R E - PRI ATRAPT S E BT - B e — DB RE A s h Y O ARG
AR LA BB A B S EHIE A N R 2B - DUR A A B LA S B -

26 Federal Trade Commission v. Facebook, Inc., Case No.: 1:20-cv-03590. A ZEAARIFAFFREEEN > |

%25 Federal Trade Commission, “Facebook, Inc., FTC v.,” https://www.ftc.gov/legal-library/browse/

cases-proceedings/191-0134-facebook-inc-ftc-v, last visited on date: 2023/4/26.
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FfEER KRS FELIRAHER » ZZEELL 3t 2 Z%E (Noah Joshua Phillips
J%¢ Christine S. Wilson fifizZz SIFCEEE ) - JREETY Meta $2H1ETEA » 55 KIABiZ S
KA ZEH% (permanent injunction ) JECAH PRI (equitable reliefs) * o FEALERF
A FTC #53F Meta 5 ke 2 BRI F17 Ry G4 « BLEO5 R AT HFI#E( anticompetitive
acquisitions ) ~ EK5 R AYEZ,(TH (anticompetitive platform conduct) © FiA
X EBEFEM S » FTC {EfFrd e T BATE R A RART s Z RS
Meta 7£ 2012 £EU Instagram LUK AE 2014 SEUHE WhatsApp™® (LU &7 £ 0t
fEE) -

FACE > EREERR TR S IR AR 2021 4 6 H 28 HERGEUE - FIE
Meta gEA TR Ry 2 " BXIBIFTEA | #5% (motion to dismiss) - By foat FTC {204
HALHFEIRY  Hfl FTC 4 2021 47 9 7 8 F#ZHHT EIERZRIR ) (Substitute Amended
Complaint for Injunctive and Other Equitable Relief) ** o k[t » KA 2022 4F 1
A 11 HEEE (TRAREE) > Kol Meta Frfs > " EXOEFL | &S > TEE
AT E TR -

i FTC ZIERESIRATEL » FTC $2 % © 49E 2010 A - BEA TS &
HERFE-HTE  FAtSE s sy EE it "= EAER, 2 717
BEEE o T{TEMRME L (the mobile wave ) ¥R By A S A A Y EC S B BbL i B2

27 See Federal Trade Commission, Press Release, “FTC Sues Facebook for Illegal Monopolization:
Agency Challenges Facebook’s Multi-Year Course of Unlawful Conduct,” (2020/12/9), https:/www.ftc.
gov/news-events/news/press-releases/2020/12/ftc-sues-facebook-illegal-monopolization, last visited
on date: 2023/4/26.

* 1.

» See Federal Trade Commission v. Facebook, Inc., 560 F. Supp. 3d 1 (D.D.C. 2021); United States
District Court for the District of Columbia, “Order,” (2021/6/28), https://www.ftc.gov/system/files/
documents/cases/072_2021.06.28 mtd_order.pdf, last visited on date: 2023/4/26; 5[ ZE RS TE @k
FoH 5 APERTFEF E 2 B » 352 R Federal Trade Commission v. Facebook, Inc., 560 F. Supp. 3d,
at 4-5.

0 FTC (BIEHEIFIRER S » 554 H, Federal Trade Commission v. Facebook, Inc., Case No.:
1:20-cv-03590-JEB, “Substitute Amended Complaint for Injunctive and Other Equitable Relief,”
(2021/9/8), https://www.ftc.gov/system/files/documents/cases/2021-09-08 redacted substitute_amended
complaint_ecf no._ 82.pdf; last visited on date: 2023/4/26 [hereinafter Amended Complaint].

31" See Federal Trade Commission v. Facebook, Inc., 581 F. Supp. 3d 34, 40-41 (D.D.C. 2022); United
States District Court for the District of Columbia, “Memorandum Opinion,” (2022/1/11), https://ect.
dcd.uscourts.gov/cgi-bin/show_public_doc?2020cv3590-90, last visited on date: 2023/4/26 [hereinafter

Memorandum Opinion].




10 R

WA B E B AR A DL T R BRI ) R E 2 ARG - peh HIEFR%
E TIPSR 2R AR BN - FIC 35k » L5 i
FHUEZ T » Meta RIBEEMATOEREHH B BRIt 2 IR N SR B i e it
fir - BIEAETEE T IRAEGEFT R, (anticompetitive actions) 2753 » LARECRHAEH
HAZE{TENAEE (i FHERIE AR P (AT 4ERE EL AT ES >
FHEIARIE 2P A% ZE - FTC 525 Meta (FI > H 0k B H5H0: B S B E I
(to neutralize a competitor or to neutralize a competitive threat ) ** o F1 > 5t Meta f#f
fi# Instagram [f 5= » FTC FMEERESHIREI G 5 [ FIFF{E: Meta 1/ T+ Mark Zuckerberg /¢
A4z 0 72 2012 = 4 F 9 HE[ Meta EA7 % Instagram 2 HZF1%5 T Meta A E]ZFEEZ
EOF T REROR R E T LUEE— (RS SR IR A DG E M 5 (“One thing about
startups though is you can often acquire them.”) *° « FTC #E[fiH5 ! © 2 Ui Rt
Instagram > Meta JFH5HETHY L fg s 1+ Bk A5 28 o5 st (i O B R Il - HLJR DU A T B e
SH AT A o IR B B A TR R - LR B S B U
KE R BB R (SEEHDFEMA NREARE - 503 b HA IS )
Instagram HYEFAgs - P ELE © 2K E R EAMACRRE SRR /R ~ it
Facebook 112 H AT I A B2 (EAVAF 8 R fa sk (shit - EaEERiE
KSR RIERTIESR )~ 0 B Facebook tHEEV-E2HER < (A » fREHMERF -2
IR 2 3585 ~ Meta (¢ SHEFE B D - Meta HU{S64741 Instagram 74 - AT

Amended Complaint, supra note 30, at paras. 53-55.

3 JId. at para. 61.

3* Id. at para. 105.

Id. at para. 109 (“Facebook’s leadership feared that mobile messaging would serve as a path for a
serious competitive threat to enter the personal social networking market. For example, in an April
2012 email, a Facebook data scientist noted: ‘[Wlhile these [mobile messaging] apps began as
alternatives to SMS, they are increasingly expanding into domains that more closely resemble
traditional social-networking services.” A couple of weeks later, he wrote again to colleagues: ‘We’re
continuing to focus on mobile messenger apps. Two takeaways: several of these apps are trying to
expand into more full-fledged social networking; and a number are working on international expansion
but with varying degrees of success.” Likewise, in an August 2013 email, the head of Facebook’s
internal M&A group warned that ‘the scary part, of course, is that this kind of mobile messaging is a
wedge into broader social activity / sharing on mobile we have historically led in web.””).

3¢ Id. at para. 78.

37 Id. at para. 105.
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RABEL BRI TR T R 2y T | 8T Meta T SRELOFHE Instagram
BER TS HeUEB P R ikt > WK B FTC Frge™ -

ZEJ» Meta {f{§ WhatsApp % > FTC FMEIEFEHIA 2 Bl 508 IE > WIRsaa -
Meta 3}l WhatsApp 2 £ 7E17 Meta AU Instagram 7% » 325 WhatsApp B H T
—(ETRENT R T 0 T WhatsApp — R ESHEBEEZE RS » Meta B ATAEfE
SEBLY i o AT > B Meta s > WhatsApp & —{EVBERY#E$ % (a potential
competitor) ** « FTC 3§ © [FR{E4% R [FEE IRIEPI %A WhatsApp » AIAE4EREH:
I (RBEGRETA NMEATARE - REREMARS) - EERE 5T
e o BRI -

5t FTC LB Meta JAFFATINVE FTIOIE « 15 Meta &35 E5E K [E]fEH » Meta
FiE FIC MRS RBAIENSH 2B 0HIE - BB EA O 2 BHED R B E T
B s o EIE R FTC Z BN WEE - JUH > Meta 3k » FTC J¢H1E
HUEAITEEEN B LS AR HEFPEHSE G AN 2 (RERE -
AL » Meta TREFR @ FTC AN P OHEE 2 R T » BIRFRICE - I FTC
AR EEGIETRSES - EHHERI S PR OEE RS -

SEit - RBEERNHRFHES - FUE ¢ ik FTC HATFHRd > E58  CRER
SEREE A RAB TR - P ZPEEHRRL | MR FTC EAMTRAT
VRS LTS IR R, (anticompetitive effects) Fyfa » FLIRE
EHEFE ZREBE R T AR EOFBREBEU R T EES > ERH
Facebook ~ Instagram + WhatsApp S5 7 22— A SRR HE 2 RS - 19MUE: - &
FEGETE TR TS S RS B R | R o 0k
BeRlE FTC Fik 2 F35  FTC AR EIR 2 IEE » SIS B2 (competitive
process) HIESE » HEIT K ILHE BM B E VRIS « RN » A BT —F38] » FTC
WA E RSB T - 6 AT - BME R BB R E A iR - B
LRSI (Y EBEmEOTREEOAE) » DUDNESEE A TETS

3 Id. at para. 106 (“Facebook cannot substantiate merger-specific efficiencies or other procompetitive
benefits sufficient to justify the Instagram acquisition.”).

¥ Id. at paras.107-108.

40 Id. at para. 127.

41 Memorandum Opinion, supra note 31, at 30-34.
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fEERZ BE A EZEATTES%iF (meaningful competition) 2T » #iE{H 23+ R L
REEGEEHEEE LR 2RI ER A - ERF ORISR
BN it 2 BRI A5 IR o AR DA BB AP EOE AT AR TR
Bi[6] Meta 21> TBLEIFRA | B -

RFHEME IR A RS Z HIA R - EERSRER FTC Z EiR A %
s Em CESRAH ER G H A(E 2 25k (aplausible claim) - [N#3 AT
AR o [BR FTC AR FRUK 2 FHE 2 FMRA - AR EEH - AN
B AL 2 KRB BCE B OHI R BRI - A A RRE IR 2B A > TEF Ry
B FRIATESSEN RS > HEEE” -

(Z) FelpHEZ SR AERE

FEZF OIS Rt S MRS T - AR ORI A Ry Al
OFE ) B R - B RMEER - BESRAER - LErrE T alsiE ) o (ks
H i 2 ot fir 2 RHSE B M R A TS 2 WralSR= - R E Sz
ZHAIME - W AIEE TR SR RAs F 1 T RO & E o gEPkEL (i
B BAEREEN TS S A" - AN EE CREAEIE (3
WREEZ RE BT SMA R MR » AT SARE A E
b > A EEERRE - e EEF LRI H ) > TR A RER UM E (HRRR
FyEBRAVE BRI 5 - DL HAISEH TTASFR R B R B A v S sl s (e
A - EEHRA TISELE TR (disruption) - SIRERRDIRS DF#: & E H(#
FIEN - RS BURRAE Y -

B Id. at 29-30.

“ Id at 3.

Y OREE > FIERE 10 123-126 (ZSGRE - [EErEES AT REIEATGEAR  REA TS THE
FMRANPAZZEES 13 1556 2 TR E4E G P KB AGECB Mt /2 B R PRI P 2 A Fl 4 » WAk
ENEZEEESERTEGEIE, o (FRESZER) -

46 Hemphill & Wu, supra note 11, at 1880.

7 Id. at 1886.

* Id. at 1888. BEFNHTIEESEENY T THENHE | P R A AHE 0 552 A Mark A. Lemley & Mark
P. McKenna, “Unfair Disruption,” 100 Boston University Law Review, 71 (2020).
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BN SREEMEE - BB EEN S AR ERE  fEHROI 2]
WHAEFTE T AR ) VISR o ROIPRERE A TS R 4 o T A USRS B
AT - HUE - EMEREE A SEL NG - AR R A
PEAEE TS ? AR BRI R IR R AV - AR E IR
FH% > ARG SRR AT B ERS AR EIEAACE ? 1175 EeZe i i 5 B A 4 -
PhEOHE (BRI E MR - R VIR R ABRA 3 - R iEEk
&3 SEZEIPEE - WAL - REEGIE LSRN NENRE EEE - A&
AARATA AT A R AR B SE B 55— T SR AV B - AL
— & ZHIRSRITRHEEE - AtEEH > HRRBh S RUAEEE A
A RERERF BT i B Bl g e - — H BRI REI Ry " s, - BIETH
FyAER - BENERK - THER Y )7 - HA PR S A BTN 7= BUSELRL T
AR ) BYEmERT » DUCHE R AYAERRG - R - Bk T BRI e
TEREFBOREG - B H B R ST [F AR SE T ] AR PR 25855 2 0R0S » SE S
TSR > BT B BN A PR R T R -

FEOHTRIERE m AE SR TG T o 2 S5 A 4 - B A ¥ BT B8 (nascent
competition ) B fEA FTiReE - AIAEJE T35 Bo i 2 A 3638 Ry SKOMSHHT Bl 2 2
HEYMmUCHERT BI2EE - Max PRI TGS F 2 AR O E —ERE - HZIAE
F XORBEPRAUERE Ryl R IR e A 4s - sz TRl O ) RIBTA TS
Pk 5eE -

EEW AT LA T EWR] —— 517430 (Department of Justice ) Jz FTC 2 2010 4
H[EEE AT KA SR IESEEL | (Horizontal Merger Guidelines ) HISHE R, @ H4E
BEEZ—JTFTIE e R E i r RS S R S — TV EE BT - I
BESGRIA TR N BIHERUGE - 1A BREN S WG EEZ—JTHA T/
11 B E I - T E s A S A RIS G B — T EE S

YRR BE AR A TSR DU A R EAIE T B I R R 5
SRMETT T RBEEE AT B R BT — BIEEATIE - PG 0 5525 BB 2
HA > 1-28 (2017) -

% Hemphill & Wu, supra note 11, at 1890 (“Where an incumbent (1) eliminates or impedes a nascent

competitor through acquisition or exclusion, (2) that poses the requisite level of competitive threat, and

(3) without fully offsetting competitive benefits, such conduct should be prohibited.”).
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ah ORTEE L KRR ATAE

B T HTRIOHE o BRNIRFIA T ERIN S - SR E RIS A TS
Fefy TARHEEME 5 (uncertainties ) o {H PRI HELA /a1 5 48 e 2 ] R AR e PERTERE T T
BIDHE , PImE RN G S BRI 24N RIEIENTER -

BTGB G AR R TR A TS WP -
e o FrRIBHE TRE IR T S - AT EI A A A B > T B> -
HEIGHE R R RTINS A2 - BBUIMNE - £ LA BB AL ATRHY
EEERET  FAlEENEE TR EEA Rz A R R CE
Y SebR B % DA 3 St (3 o] DUAS FEE RAVE &8s —
FoE s AL e BHE R B AM RN St A R E M 2 22 R - il - A
S Boi i 2 36 - HEARM RTS8V ERE (FROsF]) 2R - Hi/E
N RN EE R ROESAM A - EHAIEE /T B Al AR A E B R T
% BUIESH R EEERM EEUSHEE 2 AL - ERGREEEY - AW
Aoz EHIA T REE MR AIEE 2 70 ORI B A g %4 - EFEE
WIE = RIS R RE 2 Al e 3 Ry BT 35 S it iz 7 S E AL » AR RIE =
T3 aE EAA v REHE A DU E B 5 2 et (i 6 5 2 R flrH o (B3 - Bl S e
KB R 2 TTAET o ST 0 TR T AREEINZ ) TER B LURR R IR T AG
M SEOEHBSE AR -

ZEABA B AR EEEER R RS 2B (B 2F S
Zh” WhatsApp) - RIFES B & - Hip > HEZEEZ2ATFILE TEROHE
( conglomerate mergers ) ¥1A T 2K 2 5222 « AR W7 2 LA B H LK LE)
HRIOEZ T RIEE - AIZUE T 2 BUA 6 & 2 Bftsi 2 4 T - IVA AT A AL

STus. Department of Justice & Federal Trade Commission, Horizontal Merger Guidelines, U.S.
Department of Justice & Federal Trade Commission, §6.4, at 23 (2010), https://www.justice.gov/atr/
file/810276/download, last visited on date: 2023/4/26.

52 See Kevin A. Bryan & Erik Hovenkamp, “Startup Acquisitions, Error Costs, and Antitrust Policy,”
87(2) University of Chicago Law Review, 331, 333 (2020).

> Id. at 339-343.

> Id. at 343-344.

55 Hovenkamp, supra note 16, at 2042.
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T LB - LR AREIRRZUE T 2 A BT RIEE - IR UE TS
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HEERTERRME  AfAER TSREMBEATE ) 2% TSR
Nabgi=C S

TIEEEHFy - ZUUE T 2 BUA S5 By s = B AlE & e Z B I - AW
P2 FESE A VIMHRR - FISE FEAS SN B4 — S S N B R T S R 2 5%
a8

% s B e s AN H A IR T R A R ERER R T
ZHTRIEE A S R U T A SE B T S 2 P RE M e EiE R T 2 B
HREEH IS AR B TE EE v REEEGETE - EMAE R - EW
B > WE I BBIEBRE T o SO BRI R P 5 T 2 R R4
& WSR2 5E - ERAHE -

(=) BRFIBZBHPERE

AT ERM TN EBAVOHEEY - MEE © TRTOE, o TRTOHE
B URTAIOEE ) BEEBOIZE - HARLEZMERE - ERN TR0, o WOEEITR
DB o T T-OME ) AVRELR - BREEEMIER | BEA RS g SR
525 AR TR fn e A SR R Z PR - BRSO s 8 T > 04
IR R TR ES -

¢ Bryan & Hovenkamp, supra note 52, at 341.

57 Bryan & Hovenkamp, supra note 52, at 342-343.

% Lemley & McCreary, supra note 13, at 94.

% Memorandum Opinion, supra note 31, at 28-29 (“Although WhatsApp was not yet active in the
personal-social-networking market, Facebook feared that once the app reached sufficient scale, it
‘could, by adding additional features and functionalities, enter the personal social networking market
at competitive scale and undermine or displace Facebook Blue’s personal social networking
monopoly.” ... In other words, Facebook viewed WhatsApp as a likely potential competitor. ... Those
facts sufficiently allege that Facebook acquired Instagram and WhatsApp in order to neutralize actual
and likely future competitors.”).

8 Bryan & Hovenkamp, supra note 52, at 343-344.
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B AT S A EAERT - EREFEEE  ETEAEEI M ERT
Y HAERMEECOBERGS - B TR TOHE ) SR BEEOHE TR A 2 T
AR TS » FERAEREERNGES - K s A R R -

HEAN - AT F 2 ER > WHT Y — DU ESIRAN BRE  BRE—%
BEARWEHRRTR (P10 FI N EEERREL) » BT REA RS AR
17 Ry Wil > R 285 (illegal per se) 21Tk - (BAIEERTEM TAT-0HHE
T A R (EIMEOHE T R ok AR S ) B EAH RS R
RS o O 0 A I B AR NEIR - W T PR R
B > E P AR R SR TR - RIET 2L -

= BlumSEs kE B ERRE

BN T B IEAEE G 1] Re il S YRR - CATATAL - DU T e B 2 At
PReE ZBURE TS BV EREIRE 2 I0EAR T - DU rE R B e 5 7 A Rl
EMFESTEBUTSEEEET » BENT ANEHR 2D Z VB i SREUZ NIEIF -

o RHAE S gL 1.
82 Lemley & McKenna, supra note 48, at 74.

© SREAEL FIEEE 10 2-3 (EOUEH B EOR TS G RN - 5 LR R 2 H A
M ARREHE 23 A\ T BHRTAS - b5t BrAIE AP N RN B AN HEEN: - (15
HHAE BRI SER R TSNS T - HER OB EAGHERT S - EANE) -
Hovenkamp, supra note 16, at 2046.

% Id. at 2046-2047.

64
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BIZEERE LA H HARE DB B i 5 Sl i 2 BRA 56 - BB e s At i
MERTE - WSIHHZ B Mm% ImARERZGEROT - FHalEEEHE
i B E TRE R R S A B E O B FTRE M -

MBS A R AR S AR R & SN ARE - B FRE h B SRR I 7R 1) B TR
TR 2Ry MES SIS 2R - SEEZE 7 SNRERE AR AlE
2 FEmBURE  BEEEARREE (EIE N - [EtE SR IE S - QIS b3k
RSN AR E TSR AR o BUAEET S - MHKNPEECRERS T &
#ro o EEA THUETE ) BABRGE TSR 2 2 R SRR R - TR ]
REMRF % S R DAIBB B Y T A a8 - R ERHRIE R E Z(EH - L - Z R
BEERLE 2 AR IV TR (R AR R A BT DARRRE®

FE ST AR B R 5% K S AT - iSEA S CCEASCH
IAVFIESEE ) ARE R RERVEETH - DIETES - fIa0 - E5lFEE RIS = RIS -
HEREEEEFAEEREAE o (ERERER SR EZAE O AIsEE > Ik
BEBHIGIE » A S A M S ERATT - B e SRR
BER® - HFNEREE S © B B st B S (0 I B S B a8 2 AT Rat

% Ppeter Lee, “Innovation and the Firm: A New Synthesis,” 70 Stanford Law Review, 1431, 1495-1496
(2018).

7 Id. at 1455-1456.

% Id. at 1492.

% Id. at 1472-1479.
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ZHHY > BOEHANSE R EARE - Al A ERVATTEE > ISR AIA (IR EHE
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2R RFHEEN o ATIRAER G AU O B o TR
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I Z AR EREHEE  IEEEZER -
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" Id.

"' Pehr-Johan Norbick, Charlotta Olofsson & Lars Persson, “Acquisition for Sleep,” 8095 CESifo
Working Paper, 3 (2020), https://ssrn.com/abstract=3538008, last visited on date: 2024/4/10.

7 Id at2.

" Id at 3.
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76 Cunningham et al., supra note 14, at 650.

7 Lee, supra note 66, at 1492.

"8 Lemley & McCreary, supra note 13, at 97-98.

" Hemphill & Wu, supra note 11, at 1904.
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81 Hovenkamp, supra note 16, at 2043-2044; Bryan & Hovenkamp, supra note 52, at 354 ({EZ$EH DL
SRR BRI A EEE ) ; Lee, supra note 66, at 1499-1450.
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Memorandum Opinion, supra note 31, at 27 (“Before delving into that question, it is worth noting
preliminarily that while the Amended Complaint references Facebook’s acquisitions of companies
other than Instagram and WhatsApp, the agency concedes that it does not allege that those acquisitions
‘each standing alone[] violated the antitrust laws. Instead, the allegations provide factual context for
Facebook’s anticompetitive course of conduct.’”).

%2 Lee, supra note 66, at 1499 (“As a further information-forcing mechanism, regulators should require

the merged entity to provide ex post evidence of efficiency gains to maintain integrated status.”).




24 NP R B FEH

BB A E - NIE > YERVRSREAR - SO FEERGE G AR T
BEER - DARSEEA - IS0 > [FIRSE 2 3K T RIE SRR PR BT TR 7> 2 R 1 HE
B3 A TINRIEZATEUR Y - R ARETZAES ) FEEFEH - Tk
FFAAFE - (M > WFEAZEEZRE BRSS9 DI ERE SRR —EZ
B BERENRERP B LA ZE RS G 2R ERT - SRR L E RS i A
RFFHERNOEEFHERE R T - H o siASCERNESFER > BFATE
PRBETS DA IR 2 053t BORUOR T IERN R EIETE TARGEIR Mt T IRHEIE ) -
INE PR o2 B NG & e Z R B R IS 14 /56 2 TMUE © T FRHANRRTRK
ZIARIBRY R e (Z) 1T REENE © ZORSEE SRR A R MR B
RABZTHEMIFSEEEEE - REIFSUE R REHEEEVERE - A5~
BRI 5 ~ M RERFPESREEEER - |, TE2R -

SO ATERERF RS 124 GRATREEEILIER " “FAN 2 ) o (RE B IR NS AR
HE - WIEE R EREHER - NE— i E -




B TS B i — T (e AT R PReg BURLRGEE 25

ESBUN

CER Y

NP GZEES BB FEERAEE (W) - ASPR5ZEEE (2022) -
https://www.ftc.gov.tw/upload/ebab864a-d164-48da-980b-32e4d5d9adce.pdf -

NP EEY  BUERSRFBERANE N PRBHEES (2022) >
https://www.ftc.gov.tw/upload/d83b5225-d541-44ec-a61f-568ab6109d56.pdf -

FAHEGE - B ORI N A AR R —— DS TS R Y AT 13 - BIrEE
REEFEEBWISE i 5w (2019) -

ReE > ARBUT G RATHIT R G RE L 72 - BT R B AEE b -
sl (2021) -

SR > TEUAE THRIER S ERE ) 0 A PRGEEEETH > 5B 155
(2020) - https://www.ftc.gov.tw/upload/1090916-1.pdf -

REE - TRBIE B P AR — DRSS Rl BORAS R » 55 163
HA (2020) -

Poi > RBIBEE T - BT EEREARENT ST ER 5 (2020) -

BRECN, » B P BB T 2 S A - BB R R R USRS i LA R ER (L
EERE SRS (2021) -

AT o T B AT TR T O L o EEHIHZE AT 0 55 438 Y (2022) -

BisnE > TR R g B AN — DIEAE R LG, - AP 5E
T > 25 12 &5 2 #HY (2004) -

FOKEE > BERE T EU SO SEECEATHRE - B H R B SR T e 125
(2019) -

Shgife  EEBEEL BRI AT — DB 15 bl o BILEERENE
RELAITATIA 53R 5L (2018) -

AT > " EmBUR AR B FA T — R ATIE , - A PRGFT] 0 5B 25
&5 2 8 (2017) -




N
Y|

26 R 5 F A

D%

HISTER Y

Bryan, Kevin A. & Hovenkamp, Erik, “Startup Acquisitions, Error Costs, and Antitrust
Policy,” 87(2) University of Chicago Law Review (2020).
Cunningham, Colleen, Ederer, Florian & Ma, Song, “Killer Acquisitions,” 129(3) Journal

of Political Economy (2021).

Gautier, Axel & Lamesch, Joe, “Mergers in the Digital Economy,” 8056 CESifo Working

Paper (2020), https://ssrn.com/abstract=3529012.

Haekens, Justine, “Mergers as an Abuse of Dominance: Insights from the Towercast

Judgment,” 44(11) European Competition Law Review (2023).

Hemphill, Scott & Wu, Tim, “Nascent Competitors,” 168 University of Pennsylvania Law

Review (2020).

Hovenkamp, Erik, “The Antitrust Duty to Deal in the Age of Big Tech,” /37 Yale Law
Journal (2022).

Hovenkamp, Herbert, “Antitrust and Platform Monopoly,” 130 Yale Law Journal (2021).

Ivaldi, Marc, Petit, Nicolas & Unekbas, Selgukhan, “Killer Acquisitions: Evidence from

EC Merger Cases in Digital Industries,” SSRN Paper (2023), https://ssrn.com/abstract=

4407333.
Kamepalli, Sai Krishna, Rajan, Raghuram & Zingales, Luigi, “Kill Zone,” SSRN Paper
(2021), https://ssrn.com/abstract=3555915.

Lee, Peter, “Innovation and the Firm: A New Synthesis,” 70 Stanford Law Review (2018).

Lemley, Mark A. & McCreary, Andrew, “Exit Strategy,” 101 Boston University Law

Review (2021).
Lemley, Mark A. & McKenna, Mark P., “Unfair Disruption,” 100 Boston University Law

Review (2020).
Norbick, Pehr-Johan, Olofsson, Charlotta & Persson, Lars, “Acquisition for Sleep,” 80935
CESifo Working Paper (2020), https://ssrn.com/abstract=3538008.

Subcommittee on Antitrust, Commercial and Administrative Law of the Committee on the

Judiciary, Investigation of Competition in Digital Markets: Majority Staff Report and




B TS B i — T (e AT R PReg BURLRGEE 27

Recommendations, U.S. Government Publishing Office (2022), https://www.govinfo.
gov/content/pkg/CPRT-117HPRT47832/pdf/CPRT-117HPRT47832.pdf.

U.S. Department of Justice & Federal Trade Commission, Horizontal Merger Guidelines,

U.S. Department of Justice & Federal Trade Commission (2010), https://www.justice.

gov/atr/file/810276/download.




28 R

Merger Controls in Digital Markets:

Protecting Intellectual Property as Innovation Advances

Chen, Lung-Sheng”
Hsieh, Hsiang-Yang

Abstract

Killer acquisitions and nascent acquisitions by dominant firms in the digital market
trigger considerable attention from competition law enforcers around the world.
Regulators and scholars have struggled to figure out a strategy that adequately addresses
the concerns they have regarding the growing market concentration resulting at least in
part from these acquisitions. In this article, we explore antitrust law issues surrounding
mergers and acquisitions in the digital market, and also offer different approaches to
reconsidering merger controls from the perspectives of innovation and intellectual
property protection. In the first part of the article, we look into the 2020 litigation
proceedings brought by the US Federal Trade Commission (FTC) against Facebook,
challenging Facebook’s mergers of Instagram and WhatsApp. We consider the parties’
arguments and the United States District Court for the District of Columbia’s preliminary
opinions, addressing the difficulties an antitrust enforcer may face and the potential
solutions. Subsequently, we explore the concepts of acquisitions of nascent firms and
killer acquisitions and illustrate the competition law considerations that these two types of
acquisitions may invoke.

On the other hand, we consider the intellectual property protections that a start-up
may adopt for its innovations from the perspective of intellectual property law. We also
explain why incumbent firms prefer acquisitions to licensing or purchases when they are
interested in obtaining the innovations created by the start-ups in the digital industry.
Considering that it would be unnecessary and also not feasible to prohibit nascent

acquisitions altogether, we propose that antitrust law enforcers may request that the
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incumbent firms offer a promise for a non-exclusive license when they are attempting to
acquire nascent competitors. We also highlight some determining factors that regulators
should take into consideration when assessing whether a particular merger plan would
harm competition in the market, as well as innovation. To conclude, we respond to the
analysis of the Taiwan Fair Trade Commission in its draft White Paper on Competition

Policy in the Digital Economy.

Keywords: Digital Economy, Digital Markets, Merger, Acquisition of Nascent Firms,
Killer Acquisitions, Innovation, White Paper on Competition Policy in the

Digital Economy.
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