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Fair Trade Commission Enforcement in Taiwan

and Due Process of Administrative Procedures

Wang, Ming-Yung®
Abstract

The Fair Trade Act (FTA) of Taiwan (R.O.C.) stipulates administrative investigation
procedures, and does not regulate procedural standards after administrative investigation
and before decisions by the Fair Trade Commission. Due to the diversity of the decisions
of the Fair Trade Commission, this paper discusses the enforcement procedures of the
FTA before decisions are made by the Fair Trade Commission, which are within the scope
of imposing fines and orders to rectify conduct.

This paper first explains the meaning and specific content of the due process of
Administrative Procedure under the Constitution of Taiwan (R.O.C.), and analyzes the
characteristics of the enforcement procedures of the FTA by the Fair Trade Commission.

Secondly, this paper introduces the procedural legal system and operational status
before decisions are made by the competent authorities for competition laws in the EU and
Japan.

This paper also discusses the norms and operation of the law enforcement criteria for
making opinions, for hearings, and for accessing files before the decisions of the Fair
Trade Commission, and explores whether the enforcement procedures meet the
requirements of the due process of the Administrative Procedure.

The conclusion of this paper is that it is not sufficient to provide relevant information
on the administrative procedures of the parties before decisions are reached by the Fair
Trade Commission, so that the making of statements and hearing procedures on the part of
the parties have not functioned. The nature of the FTA enforcement criteria for the hearing
procedure is unclear, and it is biased towards administrative investigation. It does not seem
to be the case that the enforcement procedures protect the procedural rights of the parties.
As for the right to access files, the law enforcement criteria are excessively restrictive

when it comes to viewing the data and do not allow for the disclosure of sufficient
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information to the parties, which is inconsistent with the requirements of due process.
Finally, this paper makes recommendations regarding the regulation of due
procedures before the Fair Trade Commission’s decision including that the enforcement
procedures for competition restraints and unfair competition should be handled separately,
and that special enforcement procedures for competition restraints should be established.
In other words, before decisions are reached by the Fair Trade Commission, relevant
information concerning the decisions should be provided and assigned. The right to

request a hearing with the parties should also exist.

Keywords: Fair Trade Act, Enforcement Procedures, Due Process of Administrative

Procedure, Fines, Make Statement, Hearing, Access Files.




