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The Function of “Associations of Undertakings” in the Fair Trade Act

Niou, Yue-Jheng®

Abstract

This paper delves into the role of associations of undertakings in Taiwan’s
competition law, particularly in the context of the 2015 revision of the Fair Trade Act. The
2015 revision sought to strengthen antitrust enforcement by broadening the definition of
“associations of undertakings” and introducing dual liability provisions. These provisions
were intended to hold both the association and its individual members accountable for
anti-competitive behaviors. However, this study reveals that the practical application of
these provisions has been less than robust.

Despite the introduction of dual liability, associations of undertakings have often
functioned as a protective shield for their members. By assuming collective liability, these
associations have effectively mitigated the individual liability of their constituent members
involved in anti-competitive practices. This has led to a situation where the original intent
of the dual liability provisions—to ensure that the actual wrongdoers are held
accountable—has been undermined.

A comparison with the competition law regimes of the EU and Japan reveals that
while associations of undertakings may initially be held liable, ultimate responsibility is
typically shifted to the individual members who have engaged in anti-competitive conduct.
To become aligned with international practice and effectively deter anti-competitive
behaviors in Taiwan, this paper argues that a more robust implementation of the dual
liability provisions is necessary. By ensuring that individual members face consequences

for their actions, the law can better achieve its goal of promoting fair competition.

Keywords: Fair Trade Act, Trade Association, Association of Undertakings, Cartel,
Attribution of Liability, Dual Liability Provision.
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