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IRF » PRl REF R B AV S AR IRE T By - ARSI Refr ek A ZE 18 LA
fET o BURATRERYHMFBe (4N « BUSIHE  IBEER]) - DUERIUS R AIZEE
IR R W 78 T HRIOHE ) ROFTTZEZEIERIAHE T ASCERERHIHIK
7 R O A I BR A ZE T R T IREBXME 1 (non-exclusive license ) 7RG
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BB AR - TR 2R H Bl - TSRS B AR R E RN st
HREEFTNEE - REAVRGZEAEY (TRHAYE) R202243 3030 " 8L
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"EAASTEBRFBCR A E ) B - Hh o BRI TR EE S - DS AT

OB ARME A MR SR E R AR R XK T AR A T
BEBFTORFHMEL - GFE AT F4388 0 46-51 (2022) s RE2& -
TARBIEZHF R B URFRF AP, 0 BAKE TR F163H 0 49-
138 ; REAE » "HMBETHAFEZLELHAE, 2 IFRHZECETH #
15548 » 202049 A 16 8 > 484k : https://www.ftc.gov.tw/upload/1090916-1.pdf ( F&i%
BIE BH 20234444268 ) c MHFAAETHEZIRUMH 0 FEAKELE A
BaFE R RF P AAZIAR - Bk RS EZREEIE 235 0 2021
FORARL B TFEHBAZIRFERL BB ALFEQBRHBALE
B2 P2RAERX 0 202145 2Rw - ABBEARF L BB RERES
HER AR L X 0 20204 5 EAAM MG FEEAR T AR FARMA - Ty
EmeABEEE A28 RELAEZHRAALHRI > 2019F ; £K% - RF
FETHMEHEHLELT O 2 F REMEEFEHRLATA LR/ » 20195 ;
Hite  FEFEIRFEMBAR —UEETHERATC BILEHERE%
LR AR X 0 20184 ¢

POARATRHEEG TATEHA THMERERFHRRE LT A HMK
WARER L A 0 2022338 0 44k - https://www.ftc.gov.tw/internet/main/
doc/docDetail.aspx?uid=126&docid=16967&mid=126 (& i4 %% B #1 : 202344
268 ) o AR THMEERFHREAERLE R (UTHSB TakTRL ) X
X TN AFRHEBEWEEEN - T HMAHE : https://www.ftc.gov.tw/upload/
ebab864a-d164-48da-980b-32e4d5d9adce.pdf ( F 4 %1% B #7 : 202344 H268 ) -

PAAATFRHERE T THaGERFBRROATL AT | L MEB
20224 12A208 - #xk : https://www.ftc.gov.tw/internet/main/doc/docDetail.
aspx?uid=126&docid=17345&mid=126 (&% %% B #1 : 2023F4A268 ) - ATk
"BmeEmE Rt R RaRE AR (UTHME TakEL ) 2e THAFR
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iH TRTOEE ) (killer acquisition) -+ $2 K3 FTREMERAVRTEEERREL - 2+ (—)
T TR T E R AT R B R B B R 2 - B LR B BRI
FHF 2, 5 (2) TIEBREAYBRIRSE R - A EAE S T B e E R R R B BRI
WA C = ATR 2 DI (=) THFHE T ERRE S LR E BRI A
¥ BEGAFIRBATIEBT 2 0 * o BRS TR L E R E B TR 0r
W BN EAEET s - AibA e E AR b« T RTRIEE SR P DU B AT - 1
FERAIEM P IENE —HAR BRI EE . ¢ T TRTOMHE  thrlpERRHEcEs
B O S REERERYE S Sk 0 T MO SERYEE ~ Bl - A BRI
PERT AR A EI ORI SRS R RESRAE R » Frfe A DAl R Oz i BT - SR ORISR SR
HE—HWEE - L °

fEtb 2 Hi - ZEBIBEEREZEGIHBETFE  BEETERETEZAES
( Subcommittee on Antitrust, Commercial and Administrative Law of the Committee on the
Judiciary ) FijfA20205E10 H#84n " ¥l it gidr , (Investigation of Competition in
Digital Markets : Majority Staff Report and Recommendations » DU N " SEE @i
s ) o Hh o EEBEGIHEREICIIREE - BB TSRS R

YAk E o ORIATE 194 o AR EMRBRMLEZRIA > FRER T b R
T FEE T MM E N BACTE 2RO AIF E WA R T R AR AT
B REEFATEBEURERFEHNAL 6 EHXFE ST RBT S
BARMTAIRT 1 1N BF R E MM ZHORARA C RF A E TR RS EE R
R AEABMEHEE X RGIHEER  MEEKXRBRAMEE D w5k
st LAFacebook 4 BEIG ¥ WhatsApp ¥ X 5 X &6 £ AB] » mF E X T MM A S
& & B R IG ¥ WhatsApp % F ¥ 41 A Facebook Rk R X 3t FH F » Mk 45 E45
R AR o HbHF R E TR o lTH B A R E RN A FE AR
ERZARRFHTF  BREEFTHELAMBBZZIRA BALA—RFTHR -2 Hi
BABRFEROER  Ae THNESTREMZRIERA, FI2H S AL
SREAELBARFTHRMCBEL EIEXFIE T A ARMHESAN 8 E
B Ed s - FREEZERSFL LR BB KM AR BT - —REFRAA TR Y
T3 MBI FEHNHBIIG WA FERAERNILE  FTABRERENE
X RAWMAFERREMIMZMHRIE AR oo (o B8TE
ertkth) REFALEFRBENZH SRR - RRFRMHEREHE 2
AMHREERBEMTLARZUNBRENAFERNEZTWHEMEAFEE AR
Bt MAIFELARLIFHARAFENMSE  REHFEMAFEURRAFT LR
AR Bt FEETRMMB AT RFREFEMZEZRENAF L
ZHEASFEN BRAEZLBELANELESEN  THRBENA FEFEEARMN
BHEZ A E > R RARBATRIN , - FR Ak E > BArsE 0 120-121

oAk E o FE3 - 208209 -

Jerrold Nadler & David N. Cicilline, Investigation of Competition in Digital Markets

Majority Staff Report and Recommendations, available at: https://democrats-
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A NRERIELS » BRI RO B AR B TSR T R i TRE . BN RIECERAIE S
FUHHRS BRI S AR N - BRI - RGPS AR - R RIR A
A E G TR » BB TS A TR D TR B 25U - BRIL - RibH
A A | FHSRBZ B BE 52 #F Rajan ~ ZingalesEiKamepalli¥ A 5742 T Kill
Zone | L3 > GBI BN T HU RIS B SO Ty - B SRS
HEG A SRR R - DU - RRZEH BN AIRHE e SR OHE Ty -
LR BRE B EBRERIRT SR - BERE - AR — S EEHER

LB & T HECEVIRG ) K " ERBE AR o Rl rA - ST
TGRSR - BIRH RIS A IS H A P B el B 5+ T £ F°R1
Sl HOFE o BTRISESE (start-ups) BFULIHEEEILRLE - AZAERIZERFRIRAT T 5
B HAR - BN IIRIRRG IR EDE - FRAAISER = s A BRI -
HREOHREBCTAE Ry T HTAIOHE . (acquisition of nascent firms) " o TEIEFHANTEES -
BEAADFIE R E RIEEEAERS « HeOHI T 2% h R - —HEREREA - AR
AW T H R E — R 2R - EREH AR -

judiciary.house.gov/uploadedfiles/competition in digital markets.pdf (last visited:
4/26/2023) - @R2022467H 0 XBEBE G A XA e EXEREREL > 2T
E Gk & 0 F & 4@uk  https://www.govinfo.gov/content/pkg/CPRT-
117HPRT47832/pdf/CPRT-117HPRT47832.pdf ( 544 %% B #7 : 202344 H268 » 2
THaTEARReRERE, ) o

O ARARBRKAERE  FIATE 3536 ¢

SRAEABRGALERSE » FE6 37

S GFERSE > BI3E6 0 37 o &3] Al 3% ¥ ASai Krishna Kamepalli,
Raghuram Rajan & Luigi Zingales, "Kill Zone" (February 15, 2021), available at: https://
ssrn.com/abstract=3555915 (& &% B #1 : 20235F4HA268 ) o

YRR REAABEHERYEL  FE6038 AEBNEHERLIAERTREREFE
£ %Fiona Scott Morton##& 2 E R, @ "B F R E S HBIEE £ 57T 2 TAIH S
NFZHAAFEX TG MIFBLET SO EHRE A S EFREA T, (.
insufficient competition has given dominant firms the ability to channel innovation in
the direction they prefer ‘rather than being creatively spread across directions chosen by
entrants.” ) °

OB TAn4  (nascent) 89734 o ABR 3 0 35 % AScott Hemphill & Tim

Wu, Nascent Competitors, 168 U. PENN. REV. 1879 (2020).

1d. at 1880-1881 (2020) (noting, “However, enforcers face a dilemma. While nascent

competitors often pose a uniquely potent threat to an entrenched incumbent, the firm’s

eventual significance is uncertain, given the environment of rapid technological change

in which such threats tend to arise. That uncertainty, along with a lack of present,

direct competition, may make enforcers and courts hesitant or unwilling to prevent

an incumbent from acquiring or excluding a nascent threat. A hesitant enforcer might

N
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BEAN - BATARE T FUATAE RO 5 (Killer acquisitions) - I 2 H
HILER R OF I T o B B A B IRS » HERRIR T2 9 » i - SO TS - &
DHEMEEREUS e OHRSE TSR - EAENR R B O S THERR IR 551 AT e
REVEE - SRAM S - EAlEE - (—) 9HHE T H R R H M S T RIS R AR
WO TR 5 () WEBFETT BB R T+ 5 T FE i T B HS —
FE Mt - B DHIE T PTREGE B AR AR -

HNAFTBCRINE » 2t —(HEIHT A ZrEMIESE (innovation-friendly regulatory
environment ) » —E I LEE - RN TE » ATREW KAV BRIV A AER Ry pe AL
FUERE ~ A B - WIRaAEI S - KOHER 2 I E ™ MR T Rura iR s i3
R BIANEER o SRETEREN S FTAIZEE LIS R FE IR /1T (application
programming interface, AP1) Frii— S iRy siE = - JhRRAEMN BT EITE -
YIRREETFREIRE - SRR S - BT AISEF RN RRE S, - )RR BR E A
TSGR B RS S A B 5% - Y9 rTREHR A UG VTR B A 5 BEI B TR & /R AT RE
BiSGaxat A o FrAEE N AR RSN G L MIPEE - /N W RE VS SEIE
TizIRRE - g ~ BRI e At S S L SR E i S92 0 T
FERAL G R S L B ME R SRS - R BT RISE B RB A ENS - IS E n] L OFis Y

T g AR HE TR

SR DFIE T RS AHBR B B A RERR B T B it - A ZE A A BEFRE
AAZERE » RO BEIREI AR - BRI B RIRIRTI B R - SR Ry AR A
H o (B REEIRHS & - T REEYI &S KA TR - SOkl F 2R b R
MG, - ASORRES I T S R B AL TS & B H_ Ayt DLERTRE
WIS~ SRIBIETIIE T E W -

b ARSI BALAS T S Rk G R S R VE IR SR RN - 5Lt - RS
R SR T B RlRR T S SR VAR - O B i TR BB il 2 - £85¢
BT B AR G OB BT I M2 2 - IO RHEIE R < BHEL - BEAT
BRIV AR FTRE TR BERYE I TR B EE - W B AT TGRS S EHIRE B
EMH5EE °

BRI RS - AR AR R B T s B L e AR - Ho
insist on strong proof that the competitor, if left alone, probably would have grown into
a full-fledged rival, yet in so doing, neglect an important category of anticompetitive
behavior™).

See Colleen Cunningham, Florian Ederer, & Song Ma, Killer Acquisitions 129 J. POL.
ECON. 649, 650 (2021).

'*" Herbert Hovenkamp, Antitrust and Platform Monopoly, 130 YALE. L. J. 1952, 2043
(2021).
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KRS Facebook fif f Instagram ft Whats App %< » ST 73 I ERETHT Bl G S i T O g
FIT 5 | B0 FEBERR 25 = AR5 Al o i SERIHT S B AR IR 5l - B R
N JEEBMREAES | (promise for non-exclusive license) Z#3 EE FHn » HIEAE
BCR R BCATES © ZRPYER S R0l 1 52 5 )R s B T 5t & I AHRRERE - DU
fiam ©
— BfuthinfE & ERl 2B AR

LURRs i Facebook fJf i Instagram B Whats AppZE i3 » S0 A7 S RIEE #5mka% < F
i B o BRI T S AHRA a8+ M0 P o0 I PRET R T - DA T RIpFEE o B TR
O ) TERAS ST () IREVWS AV HERE -
(—) f#FacebookfjtHEInstagram Jz Whats A ppZEajkit

EFRHHE 5 Z B9 (Federal Trade Commission » ffEFTC) Fijf2020410
H » fFERFRIERGEBFH J712RBE (United States District Court for the District of
Columbia) ¥}f*Facebook$ZiFFA" - FTCIEFEMERZFRFANIH MR R - B
DIZRHI AR - ZZE G2 2R - RE ¥R Facebook g HIFFER - & KikkE
KBSk A 2X4H]4 (permanent injunction ) Kz HAW#T SER#E (equitable reliefs) '* o 7F
AAERER R » FTCHSRFacebook ¥ f & IRHIE T4 1T R G + B ST ORI G i
(anticompetitive acquisitions) ~ BN EE51T R (anticompetitive platform
conduct) - FRAS T RERIRTHEN S » FTCIEEFRATE R S asfa i LR A 3R $E
2 G240 & Facebook{E20 1 24E I i Instagram L iz 7E20 144E Ul WhatsApp'” (LR &
TR O, ) -

TS - KL 2021426 H23 HERLEE » [A] 7= Facebook sl A HRERFT Ky
Z TERIEIERAA ) #3E (Motion to Dismiss) » (B fRFFFTCEQIEMEIRFIR" « Hik -

" Federal Trade Commission v. Facebook, Inc., Case No.: 1:20-cv-03590. 4 £ 48 i $ &

BREN TL2RARERWBHAYE £ B € (Federal Trade Commission ) #4935 » 444k :

https://www.ftc.gov/legal-library/browse/cases-proceedings/191-0134-facebook-inc-ftc-v
(HHBBEIE B 12023444268 ) -

See Federal Trade Commission, "FTC Sues Facebook for lllegal Monopolization: Agency

challenges Facebook's multi-year course of unlawful conduct”, Press Release, available

at: https://www.ftc.gov/news-events/news/press-releases/2020/12/ftc-sues-facebook-

illegal-monopolization (last visited: 2023/4/26).

7o Id.

" Federal Trade Commission v. Facebook, Inc., Civil Action No. 20-3590 (JEB), Order
of the Court (June 8, 2021), available at: https://www.ftc.gov/system/files/documents/
cases/072 2021.06.28 mtd order.pdf (last visited: 2023/4/26 ) ; AR € & -
3% % R, Federal Trade Commission v. Facebook, Inc., Civil Action No. 20-3590 (JEB),
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FTCHA20214E9 H8 HEEH TEIEEEFFIK ;  (Substitute Amended Complaint For Injunctive
And Other Equitable Relief) " o @b » AR EREA20224E1 H 1T HER#EE (M "%
FEE 1 ) 0 BKElFacebookfit Fyz " BRIEIERAL o &G - WA E AR E TRER
FT_;ZO o
KFTC "EIEEEFHIR 5 Frik » FTCEE R : AJH 20104 FiG » 2 FH8
o Hi% R —HTH - KOS E S A IRGRIEE « 18 T2 RS, £
"TTENEEE ) o T1TENRE ) (the mobile wave) HFNBURT AR SE A A BRI EC iR Bl iy
B B IRS S AR RS B DL TR EAVERS ) Ry 2 HEREE - gl ELEF
BE T{TEHSEE | ZHERRE - AIRVRTEEIL - FTCEE » ISR REss &
iR T » Facebook Kl HZ A fEEFE o H H B < IR AR T 518
Bty - BIZWHEE T IRHETHT Ry, (anticompetitive actions ) ZJ5= » DUEIREAE
WA TSRS BhHE P SR B SRAE  - (T RFH T B B ™
FHEPARME R T O EE - FTCRE RyFacebook .« H YR Ry 1H 7H 8 3¢ B H VB AE B

# (to neutralize a competitor or to neutralize a competitive threat) > o Hrf1 » FiFacebook

Memorandum Opinion of the Court (June 8, 2021), available at: https://www.ftc.gov/
system/files/documents/cases/073 2021.06.28 mtd order memo.pdf (last visited:
2023/4/26 ) .

POFTC TS EALTRAR L TR A X 0 4 RFederal Trade Commission v. Facebook, Inc.,
Case No.: 1:20-cv-03590-JEB, Substitute Amended Complaint for Injunctive and Other
Equitable Relief of the Plaintiff (FTC) Order of the Court (Sep. 8, 2021), available at:
https://www.ftc.gov/system/files/documents/cases/2021-09-08 redacted substitute
amended complaint ecf no. 82.pdf (last visited: 2023/4/26 ) . (AT fi#FTC " 14 iE
RIFAR S ) o

N CERREIES ¥ % RFed Trade Comm'n v. Facebook Inc., Civil Action 20-3590
(JEB) (D.D.C. Jan. 11, 2022), available at: https://ecf.dcd.uscourts.gov/cgi-bin/show
public doc?2020cv3590-90 (last visited: 2023/4/26) (LA F##E "4 FHT, ) -

A AFTC T EALTAK, 0 FIEL9 0 HES53-55

2 2 AFTC "5 EAFRIK, > F3E19 & %61 (“To ensure it continued to dominate
despite its sub-par mobile performance, Facebook undertook a “major technical risk”—
a “multiyear journey of rewriting all of [its] code from scratch to . . . work on mobile.”
But Facebook could not accept the possibility that a rival might threaten its monopoly
position, and its enormous advertising profits, in the time it would take Facebook to
improve its inferior mobile offerings. Realizing it could not maintain its monopoly based
on the merits of its own offerings, Facebook then sought to “derisk” the transition to
mobile through anticompetitive actions to protect its dominance.”) -

® % RAFTC " EAFRIK, > F19  &%105 (“In sum, Facebook’s acquisition and
control of Instagram represents the neutralization of a significant threat to Facebook
Blue’s personal social networking monopoly and the unlawful maintenance of that
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DfiInstagram[fi 5 » FTCHY " EIEEFRIR 4 BV 5 [ E{T-Facebook T Zuckerberg
Jed o 122012454 F9 H BJFacebook B A i Instagram 2 H &3 T Facebook 2\ H] 7% [F] 25
ZE 2 T BRRFTAI A B AR — 1 - SR IR AT AR EM 5 (“One thing
about startups though is you can often acquire them.”) ** o FTCHE[HEH! © 5 HIScE e 2
fillnstagram » Facebook{H7H ¥ H it fE AR 55 38 o A B EE I » HIRDUERET
PAfE SR EL T A -+ i JE O S B LA R 2 B - IR IR A 15
FRARE R EB AR (BB RS ARG AR - BiE R E A )
Instagramfy 55 FH 2 » BLEFHIS S« 2K H R H AR AR 535 34 TR SR S BT ~ il

monopoly by means other than competition on the merits. This conduct deprives users of
the benefits of competition from an independent Instagram (either on its own or acquired
by a third party), including, among other things: the presence of an additional locus of
competitive decision-making and innovation; a check on Facebook Blue’s treatment of
and level of service offered to users, including ad load and level of privacy; an alternative
provider of personal social networking for users untethered from Facebook’s control;
and a spur for Facebook to compete on the merits in response. Facebook’s ownership
and control of Instagram also maintains a protective “moat” that deters and hinders
competition and entry in personal social networking.”) ~ 106 ( “Facebook cannot
substantiate merger-specific efficiencies or other procompetitive benefits sufficient to
justify the Instagram acquisition.” )

*OLRAFTC " EAVK, B39 & %109 (“Facebook’s leadership feared that
mobile messaging would serve as a path for a serious competitive threat to enter the
personal social networking market. For example, in an April 2012 email, a Facebook data
scientist noted: “[While these [mobile messaging] apps began as alternatives to SMS,
they are increasingly expanding into domains that more closely resemble traditional
social-networking services.” A couple of weeks later, he wrote again to colleagues: “We’re
continuing to focus on mobile messenger apps. Two takeaways: several of these apps
are trying to expand into more full-fledged social networking; and a number are working
on international expansion but with varying degrees of success.” Likewise, in an August
2013 email, the head of Facebook’s internal M&A group warned that “the scary part,
of course, is that this kind of mobile messaging is a wedge into broader social activity /
sharing on mobile we have historically led in web.” )

¥ L2 RAFTC " EANRK , » BI3E19 & %78 (“Facebook’s anticompetitive course
of conduct includes the acquisition and continued control of Instagram, which has
neutralized a significant independent personal social networking provider; and the
acquisition and continued control of WhatsApp, which has neutralized a significant
competitive threat to Facebook’s personal social networking services monopoly.
Acquiring these competitive threats has enabled Facebook to sustain its dominance— to
the detriment of competition and users—not by competing on the merits, but by avoiding
competition.” ) ©
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Facebookiit #£~F 75 H i ¥ i 50 A & $2 BERURF 8 R IR g il (Uit - B& B S
JFERLORIERISE B )+ #2 H Facebook -5 iR & o I » B it B~ 5 Ak 5
Z %% ~ Facebook{t HE B+ 2 AN - FacebookHUfFli#% i Instagram 4% » K,
TE B R 1 5 ik B B S5 e T S 2R T REI L 0 fET 0 Facebook R
InstagramfEREAA TG T - HBE N ES Fr o ikl - WAk FTCHHR” -
ZJjAFacebook{jf i WhatsAppZ< » FTCA TEIERFTIK , ZBRULE BWE[FE - M558
i : Facebook i WhatsAppZ #%H » 1 AFacebook A it Instagram$% » FH5E WhatsApp
Ry BN —{E rTRERY3BE T T » Ty WhatsApp— HIRTE 23t BV 13117%5 » FacebookH[]
AR REMEILEL 23T - fE1 - ¥ FacebookiF » WhatsApp g —{HEFERYBFE (a
potential competitor) ** « FTCE5E : JFEE{HEEZ AR A EE SR A WhatsApp » Z0T6E

* £ RAFTC "& EAF4k, > F19 > & 7%105 (“In sum, Facebook’s acquisition and
control of Instagram represents the neutralization of a significant threat to Facebook
Blue’s personal social networking monopoly and the unlawful maintenance of that
monopoly by means other than competition on the merits. This conduct deprives users of
the benefits of competition from an independent Instagram (either on its own or acquired
by a third party), including, among other things: the presence of an additional locus of
competitive decision-making and innovation; a check on Facebook Blue’s treatment of
and level of service offered to users, including ad load and level of privacy; an alternative
provider of personal social networking for users untethered from Facebook’s control;
and a spur for Facebook to compete on the merits in response. Facebook’s ownership
and control of Instagram also maintains a protective “moat” that deters and hinders
competition and entry in personal social networking.”) -

7S RAFTC TEEANRAK S 0 FI3E19 0 £ %106 (“Facebook cannot substantiate merger-
specific efficiencies or other procompetitive benefits sufficient to justify the Instagram
acquisition.” ) -

® L RAFTC " EAYK, » 319 &%107 (“After neutralizing the threat from
Instagram, Facebook turned to what it considered “the next biggest consumer risk” for
Facebook Blue: the risk that an app offering mobile messaging services would enter
the personal social networking market, either by adding personal social networking
features or by launching a spinoff personal social networking app. Facebook identified
the popular and widely used mobile messaging app, WhatsApp, as the most significant
threat in this regard. Once again, though, rather than investing and innovating in an effort
to out-compete WhatsApp, Facebook responded to the competitive threat by acquiring
it.”) ~ £ %108 (“Facebook’s leadership soon realized that a mobile messaging app
that reached sufficient scale could, by adding additional features and functionalities, enter
the personal social networking market at competitive scale and undermine or displace
Facebook Blue’s personal social networking monopoly. By early 2012, the risk that a
successful mobile messaging app available on multiple mobile operating systems could
break into personal social networking had become a strategic focus for the company’s
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AfefF H A (EE R A ARG RTERE - SERHEMARSS) - HARE
BB - SERT AR T -
SLFTC LBAfERF - Facebook ARRFRAT NG AT[HIE © FEFacebook £ 1H 15 e [l i
1 > Facebook L iRFTCHEAN EREAIRIZA R F O E - IHEH R A2 SR L Rt
PP A TS ST - HIRFTCZ IR - I MEH - LH - Facebook ik »
FTCIRAEMTIEREMN « AR FOHEE - it e a G s %%
J& o th4t - Facebook R 13k : FTCHIF RF HEECHHE T - EIRFORE
AIFTCEHAREFB RS ELR - HHHIeHZ LY - BIRGE B A ETE
o
SLIL - AREFERBER R FHECE T 0 B IRFTCHAIFr i Z ik - E R DI
EREREFEAGAE TRIERE - Hrh » RFECER K © HERFTCEAAREAT L
HERGHRHH AT T IREE TR 1 (anticompetition effects) Fofn] » HINERE
AT fERR L PR FH TR JE S A48 fe i B & DU i 555 5+ > 1 HANEw Facebook
Instagram ~ Whats AppSFiik i P15 B — iR R e i IS - S9MICE: - HREERSE T Al
REAPE— B AT - BT AT | RS - (MR RRFTCHT
Ryl iR » FTICAARME EIRCIATE » (RIGENBIF M (competition process) HYH
& M RRECR R EEHRIRRS © JRED - SRFEEE Y] FTCRAME R LR
s S B Y R RE ~ BRZBIHT ~ BIRBE I FRAL R CRAE R IR ~ 88 2 1Y B 5 12T
(HIHBEHESEATERERIE ) - DB A ARG i iz A RS
FREFIVERIE © 16 RFRERR  FICEARMERRZ TR  FHZEEEES
leadership.) -
¥ 4 RAFTC "&EAF4k, > F319 > & %127 (“In sum, Facebook’s acquisition and
control of WhatsApp represents the neutralization of a significant threat to Facebook
Blue’s personal social networking monopoly, and the unlawful maintenance of that
monopoly by means other than competition on the merits. This conduct deprives users of
the benefits of competition from an independent WhatsApp (either on its own or acquired
by a third party), which would have the ability and incentive to enter the U.S. personal
social networking market. Moreover, WhatsApp embraced privacy-focused offerings
and design, including the principle “of knowing as little about you as possible” and an
ads-free subscription model. Such distinctively valuable options for many users would
provide an important form of product differentiation for WhatsApp as an independent
competitive threat in personal social networking. Facebook’s ownership and control
of WhatsApp also maintains a protective “moat” that deters and hinders other mobile
messaging apps that could credibly threaten to enter the personal social networking
market.”) -
YRR AFRT 0 FE20 0 30-34
R -
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B RRRIE ORI AR - BLL - HrRISEE vl R E W B T B3 v i SR s 1
Fz > BRENMA TS AL HERIE (disruption) » ANEERLDINR S [TH % 58 5 5 1)
HE - K EETETS IR EERSEE -
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competition) HERFTIRE o AHBUE 15BN Z BEA 2EE R sKIETHHT RIS S 2
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TR RAFHE 0 B0 2930 0
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* Hemphill & Wu, supra note 11, at 1880.

*  Hemphill & Wu, supra note 11, at 1886.

" Hemphill & Wu, supra note 11, at 1888. B #ri £ H0y T TR | AT S RO F
53R A 0 3 % RMark A. Lemley & Mark P. McKenna, Unfair Disruption, 100 B. U. L.
REV. 71 (2020).

Hemphill & Wu, supra note 11, at 1890 (“Where an incumbent (1) eliminates or impedes
a nascent competitor through acquisition or exclusion, (2) that poses the requisite level
of competitive threat, and (3) without fully offsetting competitive benefits, such conduct
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nnfE OGS /75 - DA RE 36 B hh i (B n] LIS 18 R SRS © — Refii
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L3 - HEVEEMTREC 2 A EH M ERE (BIANEN]) IR - HALER &AL
HISEB BT IREGIER N - BRI v H B AR N AR BRTE - BBES
BN Y ZE B TR Rl LS L - (BN fE G - il EETHA]
REZEIERTRIZES < 7= - fEGRAT HIP AR A - EEEE - WHEEAHTHEE
RN EE SE By B i 85 S Pl A o SEF S » RIEZHTRIIZEE < 3 RE i m] REML
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i FreE T AHEE R o R R DABCR B IR T HTRIOME | RS E s AL
FBEER® o

B EE W H AR L E 5 F eI E G (B0 2T 0
ZhizWhatsApp ) - AIfESS Ry B & o Hp - HES EE S HETTICE " 5RO

should be prohibited.”).
¥ US Department of Justice & Federal Trade Commission, 2010 HORIZONTAL MERGER
GUIDELINES §6.4 at 23 (2010), available at: https://www.justice.gov/atr/file/810276/
download (last visited: 2023/4/26).
See Kevin A. Bryan & Erik Hovenkamp, Startup Acquisitions, Error Costs, and Antitrust
Policy, 87 U. CHI. L. REV. 331, 333 (2022).
Y Id. at 339-343.
‘' Id. at 343-344.
* Hovenkamp, supra note 14, at 2042,
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e ks - B 7 2 B 63 B < Fr Bl SE A T B - 1R P
fE FESE R YIAERY - HISE FERS SN R RS S BN BT T s s -

Btk o A B RIE R H AT E O T A S B R T HE
HrEISEE A IS U T A S e S 2 T REME BET 2 S O 5 2 IR 2
FHIS R RIS B e S VR EEGE T 2  BEA S & - BAHE LS
1 B ARBENERRE T - SO FEEAREHRFE T 2B RES - B
Tt 5 B R -
(=) BForE
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Bryan & Hovenkamp, supra note 39, at 341.

Bryan & Hovenkamp, supra note 39, at 342-343.

* Mark A. Lemley & Andrew McCreary, Exit Strategy, 101 B.U.L. REV. 1, 94 (2021).
A FHRE 0 FE20 0 28-29 (“Although WhatsApp was not yet active in the personal-
social- networking market, Facebook feared that once the app reached sufficient scale,
it “could, by adding additional features and functionalities, enter the personal social
networking market at competitive scale and undermine or displace Facebook Blue’s
personal social networking monopoly.” ... In other words, Facebook viewed WhatsApp
as a likely potential competitor. ...Those facts sufficiently allege that Facebook acquired
Instagram and WhatsApp in order to neutralize actual and likely future competitors.” ) °
Bryan & Hovenkamp, supra note 39, at 343-344.
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Lemley & McKenna, supra note 36, at 74.

Hovenkamp, supra note 14, at 2046.

0 Id. at 2046-2047.

*' Peter Lee, Innovation and the Firm: A New Synthesis, 70 STAN. L. REV. 1431, 1495-
1496 (2018).
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2 Id. at 1455-1456.

3 Id at 1492.

Id at 1472-1479.
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Cunningham, Ederer, & Ma, supra note 13, at 650.

Lee, supra note 51, at 1492.

Lemley & McCreary, supra note 45, at 97-98.

% Hemphill & Wu, supra note 11, at 1904.

' Hovenkamp, supra note 14, at 2043-2044; Bryan & Hovenkamp, supra note 39, at 354 (1£
3 3R P HEAE A B 2 18 69 38); Lee, supra note 51, at 1499-1450.
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% Erik Hovenkamp, The Antitrust Duty to Deal in the Age of Big Tech, 131 YALE L.J.
1483, 1490 (2022).
Lemley & McCreary, supra note 45, at 99.
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% %R AFHT B2 27 ( “Before delving into that question, it is worth noting
preliminarily that while the Amended Complaint references Facebook’s acquisitions
of companies other than Instagram and WhatsApp, the agency concedes that it does
not allege that those acquisitions “each standing alone[] violated the antitrust laws.
Instead, the allegations provide factual context for Facebook’s anticompetitive course of
conduct.”)

Lee, supra note 51, at 1499 (“As a further information-forcing mechanism, regulators
should require the merged entity to provide ex post evidence of efficiency gains to
maintain integrated status.”).
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Abstract

This Article attempts to explore antitrust law issues surrounding mergers in the digital
market. This Article also offers different approaches to reconsidering merger control from
innovation and IP protection perspectives. This Article first looks into the 2020 litigation
proceeding brought by the US Federal Trade Commission (FTC) against Facebook,
exploring the parties’ arguments and the court’s preliminary opinions on Facebook’s mergers
of Instagram and WhatsApp. By doing so, this Article addresses the difficulties an antitrust
enforcer may have to face and the potential solutions. Subsequently, this article explores the
concepts of acquisition of nascent firms and killer acquisitions and illustrates competition
law considerations these two types of acquisitions may invoke.

On the other hand, this Article considers the IP protections that a start-up may adopt
for its innovations from the perspective of IP law. This Article also explains why incumbent
firms prefer acquisitions rather than licensing or purchases when they are interested in
obtaining the innovations created by the start-ups in the technology industry. Considering
that it would be unnecessary to prohibit nascent acquisitions altogether, this Article offers
a solution: the incumbent’s promise for a non-exclusive license, hoping to initiate a policy
deliberation. To conclude, this Article responds to the analysis made by the Taiwan Fair
Competition Commission in its draft of the “White Paper on Competition Policies for the

Digital Economy.”
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