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See Ariel Ezrachi & Maurice Stucke, “The Rise of Behavioural Discrimination,” 37
European Competition Law Review 485, 486 (2016); Dwayne Ball et al., “Service
Personalization and Loyalty,” 20 Journal of Services Marketing 391, 391 (2006).
PO BER & BEX o TSRS BRI, B A
(201945H308 ) - https://www.gvm.com.tw/article/62469 - #1445 8 #7 : 2022
#11A98 -
P OBAEIRE LI RNRIE R - ho R 8RR B B AL 8 — 48 0 B AR
RIBRF AR Z PGB ERAEERMAE - RE G Z - BRI AR 3R
BEACRAG EEERLE R - HERABERX QA ERMF SRR ELE I K
EHEHRET AR LY > FiTAB T T F 204 § A 50958 © See Ariel
Ezrachi & Viktoria Robertson, “Competition, Market Power and Third-Party Tracking,”
42 World Competition 5, 5-7 (2019) °
See Organisation for Economic Co-operation and Development [OECD] Secretariat,
Personalised Pricing in the Digital Era—Background Note by the Secretariat, 1-2 (2018),
https://one.oecd.org/document/DAF/COMP(2018)13/en/pdf.
> Id. at 16-17. w £ B4 L8 &+ & (doZipRecruiter) " ME NN EZF 45 (&
AirAsia) BREZRF-FE (4Uber) F - BEXEF K AXATHEATFE FI8 U
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See Sophie C. Boerman & Sanne Kruikemeier, “Online Behavioral Advertising: A
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Literature Review and Research Agenda,” 46 Journal of Advertising 363, 364 (2017);
OECD, “Competition in Digital Advertising Markets,” 11 (2020).
See Marc Bourreau & Alexandre de Streel, “The Regulation of Personalised Pricing in
the Digital Era—Note by Marc Bourreau and Alexandre de Streel,” 3 (2018), https://one.
oecd.org/document/DAF/COMP/WD(2018)150/en/pdf.
See Cristos Goodrow, “On YouTube’s Recommendation System,” YouTube Official Blog
(Sep. 15, 2021), https://blog.youtube/inside-youtube/on-youtubes-recommendation-

system/.

See Amazon, “Amazon Personalize,” https://aws.amazon.com/tw/personalize/ (last

visited Nov. 8, 2022); Greg Linden et al., “Amazon.com Recommendations Item-

to-Item Collaborative Filtering,” Industry Report (Feb. 2003), https://www.cs.umd.
edu/~samir/498/Amazon-Recommendations.pdf.

See Ezrachi & Stucke, supra note 1, at 488.
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g 0 B HEH &AW E R AIBYIE AT % B ° See Maurice Stucke & Ariel How Digital
Ezrachi, “Assistants can Harm our Economy, Privacy, and Democracy,” 32 Berkeley
Technology Law Journal 1239, 1256-70, 1287-93 (2017).
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7" See Herbert Hovenkamp, “The Rule of Reason,” 70 Florida Law Review 81, 83, 87-89,
131-35 (2018).
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See Ezrachi & Stucke, supra note 1; Yan Lau, “A Brief Primer on the Economics of

Targeted Advertising,” Bureau of Economics, Federal Trade Commission (2020).

See European Parliament, “Regulating Targeted and Behavioural Advertising in Digital

Services” (2021); United Kingdom Competition and Market Authority (UKCMA),

“Online Platforms and Digital Advertising,” Market Study Final Report (2020); Japan

Fair Trade Commission, “Final Report Regarding Digital Advertising” (2021); Jerrold

Nadler et al., “Investigation of Competition in Digital Markets,” Majority Staff Report

and Recommendation (2020); OECD, supra note 4; Inge Graef, “Algorithms and

Fairness,” 24 Columbia Journal of European Law 541 (2018).
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S(ee Am)azon, “Welcome to Amazon Customer Service,” https://www.amazon.com/gp/

help/customer/display.html?nodeld=508510&ref =nav cs customerservice (last visited

Now. 8, 2022).

See Kimberlee Leonard, “7 Different Ways Amazon Makes Money,” Seeking Alpha (May
26, 2022), https://seekingalpha.com/article/4469482-how-does-amazon-make-money.
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* See Ariel Ezrachi & Maurice Stucke, “Virtual Competition: The Promise and Perils of

the Algorithm-Driven Economy,” 83-84 (Harvard University Press, 2016).
7.
*®
* See e.g., Rozbeh Madadi et al., “The Impact of Hispanic-Targeted Advertising on
Consumers’ Brand Love in Services,” 33 Journal of International Consumer Marketing
137, 137 (2021); Tun-Min (Catherine) Jaia et al., “The Effect of Behavioral Tracking
Practices on Consumers’ Shopping Evaluations and Repurchase Intention toward Trusted
Online Retailers,” 29 Computers in Human Behavior 901, 901-09 (2013).
* See Selwyn W. Becker & Fred O. Brownson, “What Price Ambiguity? or the Role
of Ambiguity in Decision-Making,” 72 Journal of Political Economy 62, 73 (1964);
Willem H. van Boom, “Price Intransparency, Consumer Decision Making and European
Consumer Law,” 28 Journal of Consumer Policy 359, 359 (2011).
See George A. Akerlof, The Market for "Lemons: Quality Uncertainty and the Market
Mechanism,” 84 Quarterly Journal of Economics 488, 488, 500 (1970).
See D. Andrew Austin & Jane G. Gravelle, “Does Price Transparency Improve Market
Efficiency? Implications of Empirical Evidence in other Markets for the Health Sector,”
Congressional Research Service, 2-3 (2008), https://crsreports.congress.gov/product/pdf/
RL/RL34101; OECD, “Policy Roundtables: Price Transparency” (2001), https://www.
oecd.org/daf/competition/2535975.pdf.
UKCMA, “Designing and Testing Effective Consumer-facing Remedies—Background
Note,” 7 (2018), https://one.oecd.org/document/DAF/COMP/WP3(2018)2/en/pdf; Mary
Kwak, “Searching for Search Costs,” MIT Sloan Management Review (Apr. 15, 2001),
https://sloanreview.mit.edu/.
See e.g., “6 Top Uber Eats Features to Include in Your Food Delivery App,” Space
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Technologies (Nov. 1, 2021), https://www.spaceotechnologies.com/blog/food-delivery-
app-uber-eats-features/.

See e.g., Booking.com, “Design Rush,” https://www.designrush.com/best-designs/apps/
bookingcom (last visited Nov. 8, 2022).

* Booking.com F& T4 FHEHMIRERY > BEBABIE SN H T EHE
k¥ H % o See Loannis Kangas et al., “Recommender Systems for Personalized
User Experience: Lessons Learned at Booking.com,” Proceedings of the 15th ACM
Conference on Recommender Systems (Sep. 2021), 583-86, https://dl.acm.org/
doi/10.1145/3460231.3474611.

See Lau, supra note 19, at 6-7.

See Gresi Sanje & Lsil Senol, “The Importance of Online Behavioral Advertising for
Online Retailers,” 3 International Journal of Business and Social Science 114, 118 (2012).
United States, “Personalised Pricing in the Digital Era—Note by the United States,” 5
(2018), https://one.oecd.org/document/DAF/COMP/WD(2018)140/en/pdf.
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“ See Tanner Holbrook, “Ghost Kitchen Industry Expected to Continue to Grow, Many

Kitchens Located in Evansville,” 14 News (Oct. 11, 2022), https://www.14news.
com/2022/10/10/ghost-kitchen-industry-expected-continue-grow-many-kitchens-located-
evansville/.

See Ezrachi & Stucke, supra note 1, at 485.

1d. See also Herbert Hovenkamp, “Federal Antitrust Policy The Law of Competition and
Its Practice,” 769, West Academic (2016).

See European Union, “Personalised Pricing in the Digital Era—Note by the European
Union,” 5 (2018), https://one.oecd.org/document/DAF/COMP/WD(2018)128/en/pdf.

See Hovenkamp, supra note 42, at 769-70.
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See European Commission Press Release, “Antitrust: Commission Seeks Feedback on
Commitments Offered by Amazon Concerning Marketplace Seller Data and Access to
Buy Box and Prime” (July 14, 2022), https://ec.europa.eu/commission/presscorner/detail/
en/ip 22 4522,

Y,

*#  See Ezrachi & Stucke, supra note 1, at 489.

See Ariana Lui, “Fast Fashion: How Brands are Telling You What You Want before You
Know You Want It,” Digital Society (Mar. 21, 2020), https://medium.com/digital-society/
fast-fashion-how-brands-are-telling-you-what-you-want-before-you-know-you-want-it-
7b07dba049c0.

See Ezrachi & Stucke, supra note 1, at 490; Olivia Jane Norris, “The Age of Fast
Fashion: How Consumer Behaviour has Changed and How It’s Impacting Our
Environment,” Amply Insight (Jan. 10, 2022), https://amplyfi.com/2022/01/10/the-age-of-
fast-fashion/.

See European Union, supra note 43, at 5-6; Aaron Klein, “America's Poor Subsidize
Wealthier Consumers in a Vicious Income Inequality Cycle,” Think (Feb. 7, 2018),
https://www.nbcnews.com/think/opinion/america-s-poor-subsidize-wealthier-consumers-
vicious-income-inequality-cycle-ncna845091.
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> See European Union, supra note 43, at 5-6.

See Maurice Stucke & Ariel Ezrachi, “Competition Overdose,” 126-30, Happer Business
(2020).

* Facebook 7202142 % AMeta © A& f ik » AXMUALBRE LR LB -

* E.g., Gil Press, “Why Facebook Triumphed over all other Social Networks,” Forbes (Apt.
8, 2018), https://www.forbes.com/sites/gilpress/2018/04/08/why-facebook-triumphed-
over-all-other-social-networks/?sh=340adb026e91; Bogdan Sandu, “Why did Myspace
Fail and How to Avoid this in Your Startup,” Upcut (Sep. 20, 2020), https://upcutstudio.
com/why-did-myspace-fail/.

See Zoe Kleinman, “Ad-Free Social Network Vero to Charge Subscription Fees,” BBC
(Feb. 26, 2019), https://www.bbc.com/news/technology-47375176.

" See James Milin-Ashmore, “Facebook Alternatives Guide: 2021 Update,” Ethical Net
(Dec. 7, 2021), https://ethical.net/guide/facebook-alternatives-guide-how-and-why-to-
avoid-facebook/.
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B o AR TSR TS T A A B A ST B LU R HE » [R5 AR 5 i L
i BT BRLE AR ML, o FEET I - BN RIS N S EELIFE » WIGooglef R HEE AR
B AR - IUE - B B TEN  MERERCCEEREEE” ; FacebookfRi
A AR SMIRER BEAREE ~ i  HIRESEAN « & R FIRE  NIERFZEEE
BIRBHERERIEIT - H5KGoogle Bl H5i 57 1 5 Yahoo J¢ Bing fHEL# » [F]EH7R#
FH7EFacebook 8l H:5% T ¥ - Twitter 2 Tik Tok 4 P b o A1 » HE T B 2 I 2] s e
BN - HAE A BB 550 A L o B B SRR ML LEOR AR FETH S
EEEGIRAYEN T » IS E IR DU EEHOT5 7 U FEH SRS R SR - Ry
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See Stucke & Ezrachi, supra note 53, at 3.

See Michael Waterson, “The Role of Consumers in Competition and Competition

Policy,” Warwick Economic Research Papers No. 607, 15 (2001).

O BB E N SN BPEHERREAMREEARE IS E - See Maurice
Stucke & Allen P. Grunes, “Big Data and Competition Policy,” 20-24, Oxford University
Press (2016); RE K, » " KBBFEATIHFHERITAME, 2 TFRXHEF - & 26
%% 34856 (2018) -

R H BB TS TEERAEEHE K (Facebook) M F X

(4o Vero) 1F AW IR o L 5 B oy ey i -F 6 AR 545 & 2 038 w5l

HARE e

See Ezrachi & Stucke, supra note 26, at 113-14.

See Google, “Browse all of Google’s Products & Services,” https://about.google/

products/ (last visited Nov. 7, 2022).

See Meta, “What are the Meta Products?” https://www.facebook.com/

help/1561485474074139 (last visited Nov. 7, 2022).

% E.g., Carly Chatfield, “Google vs. Bing vs. DuckDuckGo: The Ultimate Search Engine

Showdown,” MUQ (Oct. 31, 2021), https://www.makeuseof.com/google-vs-bing-vs-

duckduckgo-ultimate-search-engine/.
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K25 -
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FEHE R SRS BN E SRS RANSES - WHERR A FpE ek A —rE i
RN FEIRYEE o RIELLUT & oeiimis Tk L 25 L R 2R T RAYEUE -

1. B FER A

L1890k EE (Sherman Act) ZE25EE (1 B 2E DIFRGIE FHY RIS ~ #E
FreE RIS A » 19144E 95038 %% (Clayton Act) Z13f§ (a) FKZAIRHE
ANLIARFERS S E R AL o 19364 # E AR fE 7% (Robinson-Patman Act) &
IERTAL AR SR » SEARESS 1E HA B 135 1 EA 3 DA A8 7 =PRI i B5ist
%g’{‘ °

7 RlAsr i AT RERR /KT 3t » ARG m i S R B L B E R Ry HERR H AL H
BUERS - HINRRENZRERGEUTSAE TR VB AR BURA: - BB EREEGELT
T IS E b B Ra R o o BT B BRI TR o 22 RIRREIR ]
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% See UKCMA, supra note 33, at 9-12.

7 “Every person who shall monopolize, or attempt to monopolize, or combine or conspire
with any other person or persons, to monopolize any part of the trade or commerce
among the several States, or with foreign nations, shall be deemed guilty of a felony.”

“It shall be unlawful for any person engaged in commerce, in the course of such
commerce, either directly or indirectly, to discriminate in price between different
purchasers of commodities of like grade and quality...”

Federal Trade Commission, ‘“Price Discrimination: Robinson-Patman Violations,” https://
www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/price-discrimination-
robinson-patman.
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BRI RIRRBRI IR F AR N5 P EEET - RIS E 5 K22 56
MBI LB FEE” o KILE FHEZ RS - R P NG5 TR (RN - BIRE
FAARRE™ -

R E AR IR SR E RN R A B 1EIE » RIAE iR B RS e i 5 N e
FIRZIET » SRR Sk Bk B e AR T AR A I SRR R TRy - B¥ S 2 fERT
(B AmazonFA & 2™ » Amazon [ FIFf L EMAGN G (5 LFERS - B
KEERG) - IR E BRI IE LB RS AL S P B R E R T BRI -
BZE i Buy BoxF G\ E i & e m H H Ay & & - &8 iRy ETT -
AmazonsE L H IR EZETIGHEIT T - AL HAER FZETmSE LS &R
HEAR\mNEETS - WiE NERETESIET - EH0EP TRRBHEES - EEE
Bk S Je A BB AT AR IE T Ry

DLE =80k A ny R B S = B - R RS ER IR B 2 R B W R A B
PR » T2 B R T 2B T R EESCR (BRI e E iS5
F) 7 KBRS E A B R R B G T IR RGN R SR - JRARE
"I
"' See Hovenkamp, supra note 42, at 777.

” Id. at778.

7.

™o

7.

" Volvo Trucks North America., Inc. v. Reeder-Simco GMC, Inc., 546 U.S. 164 (2006);
Feesers, Inc. v. Michael Foods, Inc., 591 F.3d 191 (3d Cir. 2010).

See Ramsi A. Woodcock, “Big Data, Price Discrimination, and Antitrust,” 68 Hastings
Law Journal 1371, 1394 (2017).

LIPS EE T EEh

”  Brooke Group Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209 (1993).
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It > FEZE (EPRHSEFHT R AR A AE DL EIREEEDC & - ASCEU N (LRI A B
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1. B S
BRI B E68% ( The Treaty on the Functioning of the European Union) 510214
(a) FE L EAECAIATESE - B A G HIE A A S0 S E (B B 2y
GRS o AMRFTAEE IERY 2 A S MHE ARSI TRy » RIS TE 38 AR 55t 5

89

“Any abuse by one or more undertakings of a dominant position within the internal
market or in a substantial part of it shall be prohibited as incompatible with the internal
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market in so far as it may affect trade between Member States. Such abuse may, in

particular, consist in: (a) directly or indirectly imposing unfair purchase or selling prices

or other unfair trading conditions.”

See Loannis Lianos, et al., “Competition Law Analysis, Cases, and Materials,” 1218,

Oxford University Press (2019).

See Marco Botta & Klaus Wiedemann, “The Discrimination or not to Discriminate?

Personalised Pricing in Online Markets as Exploitative Abuse of Dominance,” 50

European Journal of Law and Economics 381, 389-90 (2020).

%2 (Case 27/76, United Brands v. Commission, 1978 E.C.R. 207.

% E.g., case 27/76 United Brands, ECLI:EU:C:2007:166; case C-52/07 Kanal 5 and TV4,
ECLIL:EU:C:2008:703. See also Richard Whish & David Bailey, “Competition Law”, 740
(Oxford University Press, 2018).

* E.g., case C-242/95 GT-Link A/S v De Danske Statsbaner (DSB) [1997] ECR 1-4449;
case T-151/01 Der Griine Punkt - Duales System Deutschland GmbH v Commission
[2007] ECR 1I-1607.

% E.g., case T- 128/98 Aéroports de Paris v Commission [2000] ECR I1-3929; case

C- 163/99, Portuguese Republic v Commission [2001] ECR 1-2613; case T-301/04,

Clearstream Banking AG v Commission [2009] ECR 11-3155; case C-52/07, Kanal 5 Ltd,

TV 4 AB v Foreningen Svenska Tonséttares Internationella Musikbyra (STIM) upa [2008]

ECR 1-9275.

See Christopher Townley, et al., “Big Data and Personalised Price Discrimination in EU

Competition Law,” King’s College London Dickson Poon School of Law Legal Studies

Research Paper Series No. 2017-38, 34-35 (2017).

See United States, supra note 39, at 4.

See United States, “Roundtable on “Price Discrimination"—Note by the United States,”

3 (2016) (citing Verizon Communications Inc. v. Law Offices of Curtis C. Trinko, 540 U.S.

398, 407 (2004)).
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"% E.g., Case T- 128/98 Aéroports de Paris v Commission [2000] ECR 11-3929; case
C- 163/99, Portuguese Republic v Commission [2001] ECR [-2613; case T-301/04,
Clearstream Banking AG v Commission [2009] ECR II-3155.

"7 See Ariel Ezrachi, “EU Competition Law Goals and the Digital Economy,” Oxford Legal

Studies Research Paper No. 17/2018, 4-7 (2018).

See Ezrachi & Stucke, supra note 1, at 489.

See Ezrachi & Stucke, supra note 26, at 135-36.

See Chicago Booth George J. Stigler Center for the Study of the Economy and the State,

“Stigler Committee on Digital Platforms Final Report” [Stigler Report], 39 (2019),

https://publicknowledge.org/wp-content/uploads/2021/11/Stigler-Committee-on-Digital-

Platforms-Final-Report.pdf.
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Predict Consumer Behavior and Improve ROI,” Brandpoint (Feb. 4, 2020), https://www.
brandpoint.com/blog/using-big-data-to-predict-consumer-behavior-and-improve-roi/.

See Ezrachi & Stucke, supra note 26, at 113-14. See also, Secretariat of the Headquarters
for Digital Market Competition Cabinet Secretariat, Japan, “Evaluation of Competition
in the Digital Advertising Market Final Report: Summary,” 13 (2021).

See Ezrachi & Stucke, supra note 26, at 92.

' Id. at 114.

126 Id

127 See Uber, “How are Fares Calculated?” https://help.uber.com/riders/article/how-are-
fares-calculated-/?nodeld=d2d43bbc-f4bb-4882-b8bb-4bd8acf03a9d (last visited Nov. 5,
2022).

See European Commission, “Understanding Consumer Vulnerability in the EU’s Key
Markets” (Feb. 2016), https://ec.ecuropa.eu/info/sites/default/files/consumer-vulnerability-
factsheet en.pdf. See also Stigler Report, supra note 110, 36.
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B 3R B E T B sbik ) B B A B fR 448 B 49 T 5 o See Sonam Samat et al.,
“Raise the Curtains: The Effect of Awareness about Targeting on Consumer Attitudes and
Purchase Intentions,” Research Paper of Thirteenth Symposium on Usable Privacy and
Security (July 1214, 2017, Santa Clara, CA, USA), at 309.

B0 See UKCMA, supra note 33, at 4.

Bl “[P]rofiling’ means any form of automated processing of personal data consisting of the

use of personal data to evaluate certain personal aspects relating to a natural person, in

particular to analyze or predict aspects concern in that natural person's performance at
work, economic situation, health, personal preferences, interests, reliability, behavior,
location or movements.”

“The data subject shall have the right not to be subject to a decision based solely on

automated processing, including profiling, which produces legal effects concerning him

or her or similarly significantly affects him or her.”

O B R AE B P & R R H A BRRLH F A o o £ Googledi A M T
"&b, B TR B 0 GoogledF BEomAF R A RIRJE £ F R @ay £ (AR3EAd
(BE) ) -

“Online platforms that display advertising on their online interfaces shall ensure that

the recipients of the service can identify, for each specific advertisement displayed to

each individual recipient, in a clear and unambiguous manner and in real time: ... (¢)
meaningful information about the main parameters used to determine the recipient to
whom the advertisement is displayed.”

“Very large online platforms that use recommender systems shall set out in their terms

and conditions, in a clear, accessible and easily comprehensible manner, the main

parameters used in their recommender systems, as well as any options for the recipients
of the service to modify or influence those main parameters that they may have made
available, including at least one option which is not based on profiling, within the

meaning of Article 4 (4) of Regulation (EU) 2016/679.”
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6 “Very large online platforms that display advertising on their online interfaces shall
compile and make publicly available through application programming interfaces a
repository containing the information.” “The repository shall include at least all of the
following information: ... (d) whether the advertisement was intended to be displayed
specifically to one or more particular groups of recipients of the service and if so, the
main parameters used for that purpose; (e) the total number of recipients of the service
reached and, where applicable, aggregate numbers for the group or groups of recipients
to whom the advertisement was targeted specifically.”
A gatekeeper shall “refrain from combining personal data sourced from these core
platform services with personal data from any other services offered by the gatekeeper
or with personal data from third-party services, and from signing in end users to other
services of the gatekeeper in order to combine personal data, unless the end user has been
presented with the specific choice and provided consent in the sense of Regulation (EU)
2016/679.”
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See Barbara Krumay & Jennifer Klar, “Readability of Privacy Policies”, Anoop Singhal
& Jaideep Vaidya (eds.), Data and Applications Security and Privacy XXXIV, 388-89,
Springer (2020), https://link.springer.com/content/pdf/10.1007/978-3-030-49669-2 22.

pdf.
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40 See European Parliament, supra note 20, 99-100; OECD, “Good Practice Guide on
Online Advertising: Protecting Consumers in E-commerce,” OECD Digital Economy
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Abstract

Targeted advertising refers to advertisements delivered by digital platforms to
consumers based on consumers’ demands and preferences in order to lead them to make
specific shopping decisions. Due to the practice’s potential harm to market competition and
consumer welfare, the majority of jurisdictions have launched competition investigations
against it. This research shows that the Taiwanese Fair Trade Act’s Article 20(2) (prohibiting
unjustifiable discrimination against enterprises), and Article 9(1) (prohibiting monopolists
from charging an improper price) have a limited role to play in regulating targeted
advertising because the direct subject of the practice is consumers rather than enterprises,
and these consumers may not have a trading relationship with the digital platforms.
Considering substantial information asymmetry between the platforms and consumers, this
article suggests that Article 25, which prevents obviously unfair conduct affecting trading
orders, is the most appropriate provision to regulate targeted advertising under the Fair Trade
Act. To determine whether alleged targeted advertising is obviously unjust, competition law
enforcers in Taiwan can consider the extent of information asymmetry and the need to protect
consumers. The practice shall not be unjust if platforms have properly kept consumers aware
of its potential influence on shopping decisions and have given them the opportunity to reject
it.
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