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> Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14
September 2022 on contestable and fair markets in the digital sector and amending
Directives (EU) 2019/1937 and (EU) 2020/1828 (Digital Markets Act).
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PRI TR 175 (Gesetz gegen Wettbewerbsbeschrinkungen * GWB) 510K fE1E ©
I8 ME B M VB AAE IR A AR S » SRR Sy Tl - BAR RS it
R ARBIEAL NG - AR5 ) S T R B AT AR TR R BN R 2885 - iR H ]
REHERBIPRGSE T T R TSR T LAZE 1L » B2 SR B iRy e WG 1A it DUBE SR 150
ik -

BN H I EVIRGAES R AR I PR R » AR5 = R B EE Y T &
EHHERARY B 5 Fral T o AT+ W B S R & B IR B 1A o ARIMAE& Ry
o= ~ DY i@ iE - 1 B WA 58 2R R B ERE A A Grii AN B
ERHIEZ A o A Ll e R e AR R S - PRI S AR T RR &
#5 (ex ante obligation ) HYHTBINZYE » H 2B WIREAEH LR AITERITESR 1-151]
SRR B S AR BT BN AR - BN » B2 A L T R (R Y 5 S AH R R
DUBHEET FERY 5 B RA A S7 1] -
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By oo MBATHMT  ERNFAATHATEY  mACMAT
P RF o HRNFREZNREITA  BURRERITEATEH RA
FHAENE  RBA AT R E LGRS RARIK 0 R BUR B 85
TP R TE AL B TR, wAEmE -

I - B EVIRRE R A KRR Gf T2 T fERS MR B ER T35
RIFRE AT E EARE B R BN E BRIV - kB R EEEVRASE - =
A F A T BT AT R I P A 5 A DA B 25 R S A BN = BE AT » R EASERIH T 4E
BB T S PR AME AR — ~ SRS - T BT RE s 38 (network
effect) ~ RUBLRSIE ~ BUBGHE R IRIAIER - Biz i R B RS YRR B EE Y —
IAEZMERGESAE - Rtz o EaltfSiah BRSO FERSTT B « MRS
LESP RN S RIS AR R - TR THR T3 T REERE o KIBER
HUAH E 1SR IR B B RE AL -

OB B AR RE R BATA X XEIE 0 R https://www.gesetze-im-
internet.de/englisch_gwb ( 25 B B #8 : 2022/11/14) ; ¥ XEAFEF AR S 0 (BB R
HIFF By ok ik B+ RS EF 4 $E2E o https://www.ftc.gov.tw/upload/7e292dal -
c603-4a3e-b333-0b1c05713d26.pdf ( Z:R) B #7 : 2022/11/14) -
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Fafete e T ABREREE 2 ) AYRRERS - 8 HTim Wu (12488%) - Lina Khan'%
ELRE AR R H Al HRAHEBORETMEAY® - BTG LE 5 > 7T LIE HNew
Brandeis School it —#7 BLEEYRAVEELEL 108K » 72 B HiE B AT AL -5 T 5 1E
e SEREERE E— K FimfEsh - G#NR I ASCRILINew Brandeis SchoolfF Ry #E5T =
& BRITEFES TS LEE NGRS BB BK - ARBRK 2 B,
EREAE2FEME - DRI —FTIRAEEETE 5 8 T A H B PuE A s RS,
BT IEEBURSE -

AR 5 W A T TR » S8 New Brandies Schoolly 82 F5R DK,
R ERRIRGI FT RIEE - W HARSAHR A G~ HA S35 A& E A
BHEG > 53HTNew Brandies School i ##E  5HHEIS 2 F HIG RN R - HX - ¥
New Brandeis School ¥ iATHEr ZimmFE#E ( consumer welfare standard ) HY 515 H, »
2Z HMPHE R AR R - Sima SRR P EB2H LUSCRFE ALz - LA
AR AR B 2 S A RIS A BRIV E ZEHE. - DURER2FHIERREUR -
AT TR RS IR R H FEH N - HEF &L e DI A& FI B
fEHE o New Brandeis School Bl Fifi ANV . - 1 23 ml i R B L — 5 ERY A
[FIFHEELETE - L B E TR BT - T LUE R B R AR A B R g -
MR E B EE 2 E o ASCEIUE RS Lol i sep R - iR EE
2 FsNew Brandeis Schoolfy4% 5 3= 5 Bl it 1 Rif s 512 B i 5% BCR AT RERS 2T AV RL
R e I REBIRAIGE R » BN A ERF RSN SEEREE T2 BRSO
e PR L R - (R B ChGRE -

Joshua Wright & Aurelien Portuese, Antitrust Populism: Towards a Taxonomy, 25 STAN.
J.L. BUS. & FIN. 131, 149 (2020); Carl Shapiro, Antitrust in a Time of Populism, 61
INT’L J. INDUS. ORG. 714, 745 (2018). A k25 2 10 23T LR A F 54
HRESLE A d (industrial liberty ) #Louis D. Brandeis (/£ 65 - 1% 442 £ B 5
HERESFERRET) * DERBEARRE WX AL BRARLEFZA "W
HEEM PRk, FRMRIT "TRIFECERFHEARF LIS  KHEF
BEERRMABEMERGFR LA, > AFRHFF - F295F38 0 119
(2021) ; ¥ &M BAERZHMCBE I RFRFMLT  FEREHIE
BT RATAR L X 0 28 (2021) ©

7 Lina Khan % 34x £ BB #8 X % % B € (Federal Trade Commission) ¥/E% 8 * &

FRBGRI LG -
S ONFE o Bl3ED 25-26
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(—) Fig— : pES BNER RER EHEEEEH

New Brandies SchoolZ¥ k[ ¥ 5 (antimonopoly » &5 Fik Bl EESEEH] ) BIE
TE H ARSI I AR 1 R A AT S8R - B i AR R B PR A AL ARSI I 2R » AREYKR
PR AR AR PR S8 SEeE N EBRG R ESGERTE B 5N S 2P BHE R
FIRY R EEER - MR EBGAINE @ 5325 I LUEEEES - B - BUARE ~ IREM
HAE AR ~ BBR E MRS R - AN E S BR B = B g ro ok
REERE - FER MDA - ARG 5 B FIBURNBCR » AR b g S
a7 o FERSTEHHS ST - AR Ry A H H AR 7S B s R R AME R B G
JE T+ B AJREZK H R ARVE G I © J8 5 S AER o A I o i e B A R A BT - SR I
A B HFTSER RS B - Hg SR 2K SEEBUASIS T RER W MR A
IEm R A AER5S i a5 it ~ TR B ARERG R G 61 - Bl e HA S 5
N iR LA R AR H H (industrial liberty ) #dpR B 2% - K
URE T R M 5 PRSI T R IR 3 B8y H IR B AR 2 - A 2 SO S B RS
[ R E Y R TER B AT © & 78 FsNew Brandeis SchooliZ it s i 5 AT 25 Ky H
BE - BR T RERCR S HAFE A » GRS ~ idIES ~ 55 TR AI{E
W TR E R AR AR R E R R REZ R -

New Brandies School¥f /A5 ik H Y B A A B AR BN R P B E 8
(ordoliberalism ) AHEMMEL » FEFF H B 3 Feim T BE — RERTHVTEE] - LE I3
AR Franz Bohm ~ Walter EuckenEiiHans Grossman-Doerth =143/ 2§45 193 64 H: [F] 2%
KT "HFES s (Ordo Manifesto) ' » BHMABAMMIYEIR » KIS Ryl AR
Ik (Freiburg School) e {5 S ik 53 Tk i 22 (L RO ARy B2 By B2 B B SR N
i E R g2 T o AEARBIRIR » iy A E S EBaE g &t iy TH -
FOEET A A A EEN EEEE - R EA E MM AR ER - T
Ry E 28 Joih & RAGEIFRYE EEAREOK « fEHEEAT - ARERE iS5 F o2

’  Jb&R #% A Lina Khan#y B 3% » see Lina Khan, The Brandeis Movement: America’s

Antimonopoly Debate, 9 J. EURO. COMP. L. & PRAC. 131, 131-32 (2018).

Id. at 131; Tim Wu, The Utah Statement: Reviving Antimonopoly Traditions for the Era

of Big Tech, MEDIUM: ONEZERO (Nov. 18, 2019), https://onezero.medium.com/the-

utah-statement-reviving-antimonopoly-traditions-for-the-era-of-big-tech-e6be198012d7.

Wright & Portuese, supra note 6, at 148-49.

"2 Franz Bohm, Walter Eucken &Hans Grossman-Doerth, The Ordo Manifesto of 1936, in
THE MAKING OF COMPETITION POLICY: LEGAL AND ECONOMIC SOURCES
254-64 (Daniel A. Crane & Herbert Hovenkamp eds., 2013).




A0 fifNew Brandeis School—3fEF AP Er BT H K & HIAR 227

[ R AR SR B sy — SRR IR R - BURF S 258 765 M i Al o Bl R e st S T 5538
Fro DISEEHE ARSI - 68 A RS S RLSS IR s A E AR e - A
T IR AR T AR B FE AASTE R » 35 A SE L AR B s AR 1 -
B BRI T LI - BT BB T s IR -

BB T RKEZ % 0 A SO SRS FR B ARRE IEAR » DUR AT R WM S [F] i S5 2 it
SEARESRE - A B HEEIBONAS I R & R B 3 S A (B Tk B R B e A T
A EEE AT - EAERGGENRE - REFEETRE SR LIKE R
BTGB FHE IR LRaERA T ERSER T, (effect-based approach) -
FRFF E S5 217530 R » #H# /A New Brandeis School » 55 F Ho £ 25T
TRAgny TR ) (RLURSTE H R A F R RSN THF B B
1 TEREE 0 AP XLV EEEFEEIHT H BRI - TEHERF /R E
BN EEIGERE A H - (A EFRRE TS BT B B EEAIRTHE © - 983
AR AT THA EEENE - (RSB EREST B H R T OE R A TS E A ERG R -
FHECHATR P H 3 N AR A S SO B B R E UG EN H T B B F T » K
HAG DU [ A R Bt & R 32 2 28 g DhRE » New Brandeis Schoolfk M2 #ME5E
S5 G B A GG R AR R T o A Tk EAE e AR BT
B HEEEE R -

(Z) ¥R : A3 TARIRE , - HFEANES ST R
New Brandies SchoolftZ{: A#JLina KhanBHRE A FERE 2R E iR FHEAHZE"

POREAHBAR LA RARFEBERMEN TEEEEL,  KREEHEKAEN
Pk B oy R R E o B IFE AR 0 R FA A — B X N ek E LR
w A R BRI RI3E6 0 127 ¢

Daniel A. Crane, Ordoliberalism and the Freiburg School: Introduction, in THE

MAKING OF COMPETITION POLICY: LEGAL AND ECONOMIC SOURCES, supra

note 12, at 252-53.

PR X AN TEARH KX > H KX, (form-based approach) - XFE T R &
ey #r# R, (more economic approach) ° BX H 3 & € 20094 /A &9 Guidance
on the Commission’s Enforcement Priorities in Applying Article 82 of the EC Treaty to
Abusive Exclusionary Conduct by Dominant Undertakings# #7, % 5| it 24 F 42 K a9 48 &
MM 2 RIRGEY 0 TERB I F kT 2 8 Wy do—4¢Intel v. Commission & £ 37
Bidii, - A FRHFF - H305 545 0 82-87 (2022) -

' Crane, supra note 14, at 254; #t &L » B]3£6 * 124-126 °

Franz Bohm, Democracy and Economic Power in Cartel and Monopoly in Modern

Law, in THE MAKING OF COMPETITION POLICY: LEGAL AND ECONOMIC

SOURCES, supra note 12, at 272-78; #t& L » F3£6 > 127-131 > 144-145 - & B e 5

ERFBABREBFRFOINER  FRAAX= (R) & -

Khan, supra note 9, at 132.




228 £ 29 JEiF BOR BN PR Gk S TRy Ersm s

2B R L B G OR E R — E R R B — N AR IR 8T LAY g o AR
New Brandeis Schoolfift & 1= ik AR TE - H Al FAHIE T 18 - R B LA BIEE]
SE R 19904 AR AIE: F TE 32 M0 5 s R DL Rk HE ™ » 3 HL 431
T2 AR CBENER TR - FIAIERERLSS - AIREE FIRIRE DA
TAAHBE T A5 RS B8 A HEE - Tim WuBE 581 i85 R B pa Il B 2 LU N YR
SEAE AT R B ARETE - WS B S AR 6015 35 1 A B s & 2 BR BUE s R k& 11
FAATAE o PAEH AR HIRHI I E S AIREH IR EAR L — &8
JE R - A E— R ERE B 58 5 BB RS AT L RS (AR o REAh » ARELIREE Ry RIS
IR AN 88 T o e B BX HE I8 Fo i@k 51T Ry » B 8 (AN B AR AR 15 LY v il
#H (recoupment) {FRyMEEIE S H 2 @A ZM: - BASEER T Il (essential facilities
doctrine ) =/ PR A 58 A BRI SR BLRE RS - (HAKHHEEE (price squeeze ) FERZ[HITE Ky
S A E RS T TR i Tl S e e R A -

21 [R] 2 B Wk 0 e =ik e 72 Verizon v, Trinko FIJPR A5 Y » 38 o i A7 B G AR 75 DA
SREUHE 5 1 S (s v] LUK S RS BH A AR - BEHFEER B A - #% T~ iE
EEITRIRTIE - s TR A A T MR AR R - $ R B H i
M RAHEE T EEE A O - 5.2 0 BUSHE S e B T F RS
 FEBEFHE B PR FERUR R RIAR SO T - i A A RS SO
1T RT3k At — MM L ~ 36 PR SIS - 1RE TRER HLIER
TSR EEAR - R ERE R TFEAGE T S R HTY - A B BRIk
5% ° New Brandeis School[fi /MR T AREE | (Uit HIELE e » Bt -
B ZRIRIE R F RS R RRLE i EEESEE -

BERANIL » BEERIR b it 356 17 55 S 1 R 2% T L e 2 e e B RS T v ot 0 3R
EJ7E - HAHES IR PR E RS B A DARR G » ML LA B 22 1 — IS A
fili - FWEBEINE » AR ZAEB/NMIABUT L5~ IREE R LB New
Brandeis School (Y2010 A » 71 FEHAR A LS B R (REAVET 2 B R i Fr ik
3 o A A R A ) B AR S 2 2R R+ DR S R R I B L 5 AR g i o AR o R

(neoclassical economics ) 22N » HRERFA RS _LHY(E/KAE o SRFIHE2015554L - HAD
MRS R TS B e T AT 2L [R5 SR B2 A SR AR P B A LRI | 5 28 R sl =y s
' TIM WU, THE CURSE OF BIGNESS: ANTITRUST IN THE NEW GILDED AGE 131

2018).

% Ed. at 128—29.
> Wu, supra note 10.
2 Verizon Communications Inc. v. Law Offices of Curtis V. Trinko, 540 U.S. 398, 407-08

(2004).
3 See Wright & Portuese, supra note 6, at 154.
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T PR IR T - E 488 |3 Elam B BUA AR - BlaIsEs A
T5%LL LR EEZEAE SR A AR AESE AR P B L T NSRRI S 3 o e R A
BLLR P e FH A B EEBT - 1€ 1980 AUMERRE TRl HE B IR tE - B 20134 B8 F
T8 IR

B i e — BT M o S H S AL R B BGETTE) - )2 19904 AKRY
Pk EE - E ISR Ry S A A R Ak 5 B A AR 28 - RS AT REHAUE A BEAE B
(2N 22 e P AR B SR & SE% A RIAEE T i 0 o s - (RIS s B
HEARAIERFIREE - FTRER R A 2B B 28 Netscape - BB AREATERAZ
HIBGETTE) » BASEEIRIEIS ISR - D ZE (H HodHEE - (H2AEEES BN T
R FRRIE RS & - FER T 188 B ¥ NetscapesE FRGEEE » FRMERBCN 55—
M B o BESRANDL » AR KRBV FBGEROUICA 7 B SRS fh iy T S5 A A PR A S
B H AU 20 H RTEOR K AT RERIEE T 552 - 20005 ARS8 TR
1% FEMARA A T iR )+ B = [ ~ ik 2S5 T B P SR S B T )
HENEEERYIHAL o SERTAYIRSAHUATTE) - DI B I S R B IR S 2 TS ~ i 5
WE o B0 e BRI R RS G R - HE L o HIEE R B New
Brandeis School[fij il [l IIEFEHRIVERE » ARG E BT KBNS 5 H AT REE B INL
NG =0 Wik Ea MR FLEE(EE (interoperability )+ DARHEEE =M 2 A2 I
B o [KItNew Brandeis School fI5#5: T8 J 1B MAE - nTEEACTSAHE b s - 1)
HE RS BRI R o @I - AREIRATIUE R EEAN R IE B A R
HEYIMEE - HERCPuRRE R RS - GOREERE TSN - BU2DIARET]
WS A S SERE TR T AT AR s o A RAWRIHEH - MEE(ESE— LA
ibgmEEAdL -
(=) FR= : RESEEERTHERIBEETHEE - MIMTREER

New Brandeis School 3= 755 FHAM BT FEBEELAL (08 A FIBMEE - R DlEEEI T
GRS - SIS TRt G OERIREE - M IERE R R T Rl AT R P AR Y
BEECR o ILAEASIE S SRAVEIES - MR EIRGE R R D BOK R E R TS
SRR B AR T REAR A AT 2 i/ N ZEFRRH Y T35« SREUE— 25 RYBREIAER

24

Shapiro, supra note 6, at 717-21.

*  See Maurice E. Stucke & Ariel Ezrachi, The Rise, Fall, and Rebirth of the U.S. Antitrust
Movement, HARV. BUS. REV. (Dec. 15, 2017), https://hbr.org/2017/12/the-rise-fall-and-
rebirth-of-the-u-s-antitrust-movement.

WU, supra note 19, at 98-101.

7 Wright & Portuese, supra note 6, at 138-39.

Shapiro, supra note 6, at 746.

Khan, supra note 9, at 132.

28

29
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M~ B BT RS A AT S T LUE R o) H S R M TR AR o T
PRIEERS ~ IS FEI AT Ry - SO EAREREE - M55 F /R E S B
FOFTHESET AT - W H BT S R RERFIAL - INEAIREEHRE R EE
HL Y TS RS AN B e B SO T AT Rl HEER o BUAEAEHE 3 28099735 - FI119504F
RZE 19704 RATHHGE L 2 B SE B35 T LA P SR AE B AR L+ (ELBE s 71
1T BB TRES [V TR FIB EFUs FHAE A — 2

R R B S TR S B ST R B T T BSUGRER
7 e MESRANIL » FTREMEI A AR RS LR Er Bk - TSI 5 o B R
WP ARD—E BB L © BIATAHE 8 th B A AR B A SEAR S A A A <5
TR - REEREEFZENL - SRR - [EE) U Rr ALY - B B s
FERIEEE iy o IRECERREE B CAVES - S [ RIS Z IR T - ST i
B AHHRRARGIR L DAHIRIERS bk e (5] SRR 5 1T R BB S BRI 55 St S IR A
B SR ATDATEHE - H R B EIR MR RS Ry o B R SR P T 85 -
EC R SR AR A LR L B L TR S D R B EE At T =0 DB — S T Bl (2 R

*" Lina M. Khan, Amazon's Antitrust Paradox, 126 YALE L.J. 710, 718 (2017).

U RS ERATIHEBARTIHNEBGITA  BREATARRRET S
& 45 (structure-performance-conduct % SCP#L 55 ) o A2 k2 A T35 F Bl £
HRBEGRRARAEMAMNE  LERAFSTHTRARAL LB EE
ERFRAERKRE  HbRABEHELRAR - RREFDAHF S T HEARE
Gilp S MEBEERHLETE  RUTHIPRABRBBE RS K EBHRFR
R BAELEBER  ZREREREFTEZNTHEFERS FRE > Bt
EPEFXMAEARBRE S BN T SEMMIERBBAATS 0 KREE LS HEG
B A IMAT 57k ° Daniel Crane, Structuralism: Introduction, in THE MAKING OF
COMPETITION POLICY: LEGAL AND ECONOMIC SOURCES, supra note 12, at
318-21; A% RICHATEELHE (M) » 140-150 (2002) -

2 See, e.g., U.S. Dep’t of Just. & Fed. Trade Comm’n, Horizontal Merger Guidelines §6 &
7(2010); A FRHZBEGHNESPREFIRIERA » FH T35 -

PO R ¥ 0 £ B Amaverick (BATH) c BRXTHES "8 E, see US.
Dep’t of Just. & Fed. Trade Comm’n, supra note 30, §2.1.5; Courtney D. Lang, The
Maverick Theory: Creating Turbulence for Mergers, 59 ST. LOUIS U. L.J. 257, 262-65
(2014); Taylor M. Owings, Identifying a Maverick: When Antitrust Law Should Protect a
Low-Cost Competitor, 66 VAND. L. REV. 323, 353-54 (2013).

* U.S. Dep’t of Just. & Fed. Trade Comm’n, supra note 31, §5.3; Jonathan B. Baker,

Mavericks, Mergers, and Exclusion: Proving Coordinated Competitive Effects Under the

Antitrust Laws, 77 N.Y.U. L. REV. 135, 163-66 (2002).

U.S. Dep’t of Just. & Fed. Trade Comm’n, supra note30, §7.1; Baker, supra note 32, at

177-79, 186-88; William E. Kovacic et al., Quantitative Analysis of Coordinated Effects,

76 ANTITRUST L.J. 397, 400-01 (2009).

35
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Pz o » BEARRA TS B ER R d ~ 55 o i viT St v 0 12 AR S T 5 Y AT B SIS K
& e RIMEFEE TS AZENET A E AN ERSCR - Arlie AT
EEET TR R A SOBTHET » M5 18T < H it M s 78R < MG 1E
it o

i FE A SR ML TS ET - e EEALEREZ T - RE
GRS B AR OB B AL » MEAHERI PR ~ B in R 1
i - A RERFF ARG FRYIEARILY - EBVEHE e — 25 [ R
HIRDRE - i ETEE REN TSR TFAS - MRS - OS2 nEf
EBIR DA R 19804 AR 2 % 53 W AR A $% Z I aF 2R (SRR HTIA RERR ) B 13t
EEM - BB FERBEUEARL  EEIRE > NEEEZENR IS £
AR MU E ORI T - EENEIK o MG AN A RES S T 35 T P S I e
LRI RCR ~ R ER ~ TR F ik 5 R ETEIHII6E « W35 DIMERE 5t
F 4 Rt iGNl TR SRR RN [F] 88 A A= R B A T Bt
TR HREIRRYAE - SO DUS AR BB F T ESRAE R e LHUSES -~ ¥E
B e 5 A SRR AR EIZE o FIRFE A S 1 S T B i R i e S B SR (chilling
effect) » FFEA K& 15 115501 T i f% Lo BT 55 B8 b il fk IR 6 A - B suk
GAMER TR F R Ui T o EEE AR BRI S E BR A
e ¥R N RAYT (invisible hands) PRTERRH L BIFEFEMEHE - DIBIE IS
Bl mE R R b - RRESGEEB A AT « HBERER T R R ARG H R 5 WA H
?‘%38 o

ERFEAERRRYE - ERTHE G5 FHEF R AL DURGEE R T Roie 6538 S5 %
A A&t S AR HE - New Brandeis School sz 8% F H ijii 15 F—ig L A2 EE &
ik AZZHE (consumer welfare standard ) * o A5 52 DU AT S ERE b Rl Hy B 25
DR ISR S5 FHEFER FIETRAE - ANEREE Ry Se i e A R BA A

¥ e IR 1970F 4K T E1 21980 4K P B4 £ B R A LA 6 F ARk

7 Brown Shoe Co. v. United States, 370 U.S. 294, 320 (1962); Brunswick Corp. v. Pueblo

Bowl-O-Mat, Inc., 429 U.S. 477, 488 (1977), Cargill, Inc. v. Monfort of Colo., 479 U.S.

104, 116 (1986); William H. Page, Areeda, Chicago, and Antitrust Injury: Economic

Efficiency and Legal Process, 41 ANTITRUST BULL. 909 (1996); William E. Kovacic,

The Intellectual DNA of Modern U.S. Competition Law for Dominant Firm Conduct: The

Chicago/Harvard Double Helix, 2007 COLUM. BUS. L. REV. 1, 57-62.

Shapiro, supra note 6, at 745.

3 Zephyr Teachout, Antitrust Law, Freedom, and Human Development, 41 CARDOZO L.
REV. 1081, 1100-01 (2020); Barak Y. Orbach, The Antitrust Consumer Welfare Paradox,
7 J. COMP. L. & ECON. 133, 133 (2011); Khan, supra note 28, at 738, 803.

38
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(BlanAmazon ) v LUEAARTSZ TS BIES — TR HARERE - BUEE BT
S FEE R A E 2 7 AR — R FEE TS AR E A Y - E5/Th
HESRIE R B R (A TRE NS B A s i R R -

HIHE - BAATSAEE G REERIEE « WRR S EPMIEREHITFEE - %
T AT B A TSR 8 S 5B A SRR H CF T o ST R iR
RiE - HEARTIGHFEZIEE - £ E LA - (B R0 E R WA ER_LRE
P EE R L o BIANEEEE TRERIRE DAE B TS ~ BN/ SEEELER DR HAT - 22U
MRS R F S E AR SR S B & o (HRNMEANLL - i P i B R 22 IR A2 2]
PR - BTSRRI N o SRR B L S 2 TR R A A R
BRI ASUR - FISE UG FIEE - BRILZAL - R P EE T RER i E PR E B EN
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* Khan, supra note 28, at 710, 716.

“' See, e.g., Nathan Newman, The Costs of Lost Privacy: Consumer Harm and Rising
Economic Inequality in the Age of Google, 40 WM. MITCHELL L. REV. 849, 850 (2014);
Maurice E. Stucke, Should We be Concerned About Data-opolies?, 2 GEO. L. TECH.
REV. 275, 284-307 (2018).
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As Amazon expanded its share of e-commerce . . ., it started comprising a greater

share of delivery companies’ business . . . , [which] gave Amazon bargaining

power to negotiate for lower rates. By some estimates, Amazon enjoyed a 70%

discount over regular delivery prices. Delivery companies sought to make up

for the discounts they gave to Amazon by raising the prices they charged to

independent sellers, . . . [which gave] a powerful buyer now a two-fold advantage,

namely, through more advantageous terms for itself and through higher purchasing

costs for its rivals. . . . In 2006, Amazon introduced Fulfillment-by-Amazon (FBA),

a logistics and delivery service for independent sellers. . . . Amazon succeeded in

directing sellers to its new business venture. . . . [B]ecause Amazon had secured

discounts unavailable to other sellers, it was cheaper for those sellers to go

through Amazon than to use UPS and FedEx directly. . . . Building out physical

capacity lets Amazon further reduce its delivery times, raising the bar for entry yet

higher. . . . Th[e] sprawling network of fulfillment centers equips Amazon to offer

one-hour delivery in some locations and same-day in others (a service it offers

free to members of Amazon Prime). . . . As one analyst noted, “Prime has proven

exceedingly difficult for rivals to copy.” . . . (emphasis added)

The way that Amazon has leveraged its dominance as an online retailer to

vertically integrate into delivery is instructive on several fronts. First, it is a

textbook example of how the company can use its dominance in one sphere to

advantage a separate line of business . . . . Second, Amazon is positioned to use

its dominance across online retail and delivery in ways that involve tying, are

exclusionary, and create entry barriers . . . . Third, Amazon’s use of Prime and

FBA exemplifies how the company has structurally placed itself at the center of

e-commerce . . . . The dominant framework in antitrust today fails to recognize the

* Stucke & Ezrachi, supra note 24, https://hbr.org/2017/12/the-rise-fall-and-rebirth-of-the-
u-s-antitrust-movement.
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risk that Amazon’s dominance poses for discrimination and barriers to new entry.*
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* Khan, supra note 28, at 775-80.

YOAR R SRR 0 F3E6 0 145 -

* Herbert Hovenkamp, Whatever Did Happen to the Antitrust Movement?, 94 NOTRE
DAME L. REV. 583, 591-93 (2019).

% gnz 48 R » New Brandeis Schoolit RA81Z T35 EEY) /1 & » 3R A T35 7 & R i
R ¥ 8 45 & 5 Khan, supra note 9, at 132.
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=« JHEERUHEE (Consumer Welfare Standard )

o ZIEFEL L 2N EF R B B i A HE A AR o BEAR S I A IR R R R T
Himmkfar 2 B A ERIER (total surplus) - HLEAEEFIER (producer surplus )
FIEZEFER (consumer surplus) 7R » N5t H RiTASH LB iRk B | T IHE
gk . ZFHEFADIENE S RER - AMEEEEERIEREAN" -

o HEAAMAFHLIE B Himnb 2 T » ZIIEFBNRIFEASER F B2 80 o Sy B AR
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Shapiro, supra note 6, at 746.

Christopher S. Yoo, The Post-Chicago Antitrust Revolution: A Retrospective, 168 U. PA.
L. REV. 2145, 2160 (2020); Jonathan B. Baker, Recent Developments in Economics that
Challenge Chicago School Views, 58 ANTITRUST L.J. 645, 646 (1989).

*“  GREGORY J. WERDEN, THE FOUNDATIONS OF ANTITRUST: EVENTS, IDEAS,
AND DOCTRINES 326-27 (2020).

Yoo, supra note 44, at 2153; John E. Kwoka, Jr. & Lawrence J. White, Introduction, in
THE ANTITRUST REVOLUTION: ECONOMICS, COMPETITION, AND POLICY 1,
4-5 (John E. Kwoka, Jr. & Lawrence J. White eds., 2009).
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m Richard Posnerfiff ZAME HAEH L S FISCRBE S HET TRSE AT - (BAE LB EEE
Z1% o SIYJFEH @ “Alas, it is very difficult to measure the efficiency consequences of
a challenged practice. And so . . . we shall continually be searching for ways of avoiding
prohibiting efficient, albeit non-competitive practices without having to compare
directly the gains and losses from a challenged practice. . . . Efficiency is the ultimate
goal of antitrust, but competition a mediate goal that will often be close enough to the
ultimate goal to allow the courts to look no further.”*

® Carl Shapiroth#gH} : “The core principle guiding antitrust enforcement in the United
States that has served us well for so many years: antitrust is about protecting the

.. . . .« 53
competitive process so consumers receive the full benefits of vigorous competition.”
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New Brandeis School¥ tH} HAG IR 5+ 5E 8 < TREZH - Hrp A EAHE B &
W FERZ ST R EE EHET -
m fRTASC T~ (PY) 51tHy AmazonFe 7358 Y Bl B8 TR 56 4 i (H 18 B0 2 S0
Sh » 1M Amazon¥ i BabyiEuLHY EH -

In 2008, Quidsi was one of the world’s fastest growing e-commerce companies.

It oversaw several subsidiaries[, including] Diapers.com (focused on baby

care) . . . . Amazon expressed interest in acquiring Quidsi in 2009, but the

company’s founders declined Amazon’s offer. Shortly after Quidsi rejected

51
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WERDEN, supra note 45, at 335-37.

RICHARD A. POSNER, ANTITRUST LAW 29 (2d ed. 2001).
Shapiro, supra note 6, at 745.

Hovenkamp, supra note 42, at 594-93.

Shapiro, supra note 6, at 746.



W& FNew Brandeis School—3f a1/ SE&y B #8715 H K2 E41FE 237

Amazon’s overture, Amazon cut its prices for diapers and other baby products
by up to 30%. . . . Amazon’s pricing bots . . . were tracking Diapers.com and
would immediately slash Amazon’s prices in response to Quidsi’s changes. .
. . Eventually, Amazon’s below-cost pricing started eating into Diapers.com’s
growth . . . . Struggling to keep up with Amazon’s pricing war, Quidsi’s owners
began talks with Walmart about potentially selling the business. Amazon
intervened and made an aggressive counteroffer. Although Walmart offered a
higher final bid, the Quidsi executives stuck with Amazon, largely out of fear.”
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Khan, supra note 28, at 768-73.

WERDEN, supra note 45, at 334; A. Douglas Melamed & Nicolas Petit, The Misguided
Assault on the Consumer Welfare Standard in the Age of Platform Markets, 54 REV.
INDUS. ORG. 741, 745-46(2019).
POAMBREFRABRIRRZES  RAREBMA T E AR P S FNES
B FBRABE NRAREEFHN— R FLAEXE "TRFBRZBHE
WP R — R FERER T AL, - PHIRESZ T - $3287  82-85
113-115 (2023) -
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