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CAT 1, 921 9% 4= F 4kt © T the special responsibility of a dominant undertaking is
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on monopoly” .
BOATRHHAG WAATRHE 19K 0 AR 039 (2021) -
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act-abuse-dominance-europe-monopolization/, last visited on date: 2022/08/18.
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European Commission, “Guidance on the Commission's enforcement priorities in
applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant
undertakings ( Text with EEA relevance) ,” 0.J. (C 45) ,24.2.2009, 7-20

(2009) , para. 14: “The Commission considers that low market shares are generally a
good proxy for the absence of substantial market power. The Commission's experience
suggests that dominance is not likely if the undertaking's market share is below 40 % in
the relevant market.”
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BUTAVAERTHEVESUE : T L - E RSB - T

ZEINRER - BERTEBEZ RIS MG o o AEHUERI—i AR L F
('shared monopoly ) ZZAE[EISZHED (collective or joint dominance ) FI&T™ » [ /AF:1991

" See generally Marilena Filippelli, Collective Dominance and Collusion: Parallelism in
EU and US Competition Law, Edward Elgar Publishing (2013 ) .
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HZTEBALAE R - D BERMER G175 - HEE L (FINHTS B B
HISZE) NRERZET s ERELTHET - FRREDUEREE R RS
WHERE M EERBESREH RS ZLE - B2EHRIRGIE S EE _REAH
() FBEREBEHAG] - | B PEILZEE T - B i 7B EER s - %P
KA EERE RSB E " o B ER R B S AR
SR~ SERNLIEY] > B EMAAAE 5 HEATEE - ST BEA R AR A
FRERS SR =t — F R E - NS ATERSUE G L5 L RSl R i s
AL ] DU EL TR B G T R ERS R R 2 E = T2 - AERT

BEOPFEBRA R G A S U R - e S R R ST 5 A - 5505
FEMCHEE R G R - I ERBLE &S - MRS S BTN
AR ROR - T1GR0E HAE L - Frag RS T Ry - 2 B A F 5 it
7 » ANEERER] o RANFEMEFTS © B85G5S DB RS R SiEElRy - T
BHENEFGLAETSEEENTRMIER - -« - —HFHBEEEISSRE
FUERE ESATITR » FEERRERP BRI DARERR © PRI Rt G RE S N (133 7+
# > MAREE DR TE ENEMETR o ) I S R R i
FEERAE /o — RS EVE TRy - AEAS SRR TR A B BB R 8 ik - BRI
T I B A 1A Fe e T B (AR M F L™ SR ER R 2k L
B IR A 2 BRI 535 Fr kil e 15 78 T8 S i AT T R B Y A R S FLBR
BE1T R o RIBEEREI A it SR Els A LB R T - T EH RS MR I A
HPERE R - M2 Rl - MR A AR AR E B I H Al A SR T R
ZH -

SR SHERTIRE2EMEARG NS - P —Bla A e R A RAYAEESR - L
RIS DU S A G s RSO - DA R R e PR R R B NER 1R © B
SENERRRAGR - A PRERTIRER2IERUE - )2 e SRR T HEE E A ERZ
BF ) MEIRATRI A A4 T AR - SE D LBRAETNS EIBREFIZ

P ONHABRBERGE  KEEIBE -G8 NPRHEE MR AR
(1992) -

Bt 53 0 Arndt Teichmann® @» "B LE FHFLFERFTAXIER, 2 FRXH
EF o BSEE3H 140 (1997) - BRFHENTAL-FHRR G > m3F @ T4
EETHLE Z—FEARLRALBRZITA AAFEFTREEHRRBR
BEZHAEEK WERALEESL TERATRBEITAHL & THEBRZ 747
Ba BBLIRABEVNEETEZIBFLEEEF LA LI ERRE > ERR
Bk | 2BBEDR NFR Gk IR ARBERAS 196 (2021) -

M RBATEE2 3R AT L A XN B4 -

23
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(B~ W& oE  IRBERHME: - FNRGREG TR - ) o - FEEEEF
TRERERSI - MEHMEE - WE - IS SR BT B HERE AT
FEMERE B - I PEER AR B 8RB 55 L - Frnle Rl Bhi P2 ~ nbae
B85 o BRI N B B IR - RS R H T BRI RIS il
S ERS R T TR R S O e PR B HE R

HR G S e SR TR 2T AUE T e T A 3281k - Fese g =
TE R FSEAR S B RFRE h , F5E  HIBCS A SR —{H " 3
di o B3E 7 WA IR T ARIEHS A EE L —  HARRI SR TS
BRRET DR E— Gt FERERHESARE T ERMT A S CS8E - §X
FENVIATEFREIEERE - o IHUE - PIT RS S 25 H L "
do HEE O HAT RS H 2O RSB IRSFUEATEE - & - - Pa i (GER
NP GE) —&F - A NIRGE © T HRA PR BEFTER S o M ERR25 0k
AR fERs S - HERREITEHAL - ATHRREF L RETI L S3E - IR P AERe e
T B B SRR RIR ) * » HACRONT RS - &8 TG,
R H IR " o 5 IR TR "

R > 4 ELAS G EL AT P R B AR T B RV 7™ - BRI Ry R B 3
RS TS o MHEEE AT R B L o BHEEST LURE R R A TR
REF DU MERE L "o o stk - SZEGEREOLRATINEAGIE] - DUEA BT Roim
B PR OB S UE R E SR - IEM RIS - A5 S R 5 sl
B B RIS RN E B i PR SRORB aKAT Ry TTREE IR R K
ZERMUE - IEH — SRR R R - BIRZERN A ARSI IR
RUE © SLELEBGEEEG S - B TR EBRE E IR A ERERE Ry - SE A SR L i
H > B ESAC RS Ry L (EIRATERR - B H A B SEATR o HAR R SR
HRZAYE SN ~ e B A [B] ST e s AR A BRI - 2582 38 SR P AT R R vl 5%

Pz B AL R E R R FORE S R R T2 0 T RRE
N PRBRABRBEF L AR GEH  UAZEINE S THTHRAELENZ IEE
BEF w2 RARAREE Y28 FERRSL  THBHNEEFLAB L2 &
ERFER - 28 Azl "TAFRGk F—#—MmE (L) , > AE%K
23 E 0 H608 0 74 (2007) -

 NPXRHEB G ATIHEIZ 380

T ATz B HBEER ERBENSMGZHL  EEA T MAEL: (1) 4
MELBNMALE: (2) BMFEARIBATA: (3) ALFEMMEL
WBMAG S FREHIMG B HNELRHZRE - 28 A2 RIS
B THBERRANBAEZRAERTIN —UATFRGEHN TH &L ZREA T
&y 0 A BREEIE  B118 0 95-96 (2006) -
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IV 2 ek 30 S [MIRAELRTRE ST Eram L5

EP T SO AR A ™ o LTI - A GEAKSEHE Bl R o s B
ZEAEEZE - IRATRESS H BOR T & BB AT I FH R B (HRHR LR AT R
JB X Z R B FEERGE T Rl — 05 (TR B — ERSERT T B il o JE (R
BRI S I ME TR
TEEmAn(] - IEANEEmE AR - PR SRR S A AR — P dany e 5 2
aﬂi’\iZQ‘?ﬁSﬁ‘l‘%%% » BRI DR MUE i e L 20 - ST IR T AEEREETIRER2
T BEHPIT - LI | - SRR A EROT LA - TR
BAMESESE: - EEBENE - P e 2 M R oy 2L [R5 5 8 PR - Gl
7%”“7514\% WISNBIEE I - (EIEBRA RSO LR E LRI ATRENE « ART - (45
TP ERENE - TSR R M PRSOHE G H2E L S s A0 AR A S Ry
ﬁ SRR ~ R [ e o L T PR A AR P A A o 55 T it T TRy - g it
A AR S M A MR AL - N ERGHERRHE -

(Z) ZERTEBEFBREOHIGHFHEZIES

MebEgiEA TR E ) S RO AL AR R B (i) - IREER A
RN 3 (ki) 1Y T B3 | S B RO st R P AR - BT 2 - DL
B SEIB SR ST L (RIS oy 1 SR A T AR R A ek~ HL AR R P S B s
TR HL28 iy B B AR R AL BB B FA B ﬁﬁ%ﬁ’\lﬁiﬁ@ﬁ?ﬂ*fﬁ
VOB SRR Hi e [R S e St R AR e 1ﬂlﬁiﬂfﬁ’ﬂi§:ﬁé1’ﬁ$1ﬂf?ﬂﬁfﬁﬁﬁ
EHIZEAR  BRRFEZ - SRR R - 2T IKRE AR - MR
TR 2R - B TE B B g @%*H%iﬁ“ﬁ » JRH]

* See Case T-228/97, Irish Sugar plc v Commission [1999] E.C.R. 11-2969, para. 66 : “the

abuse does not necessarily have to be the action of all the undertakings in question.

It only has to be capable of being identified as one of the manifestations of such

a joint dominant position being held. Therefore, undertakings occupying a joint

dominant position may engage in joint or individual abuse conduct. It is enough

for that abusive conduct to relate to the exploitation of the joint dominant position

which the undertakings hold in the market.”

O'Donoghue QC & Padilla, supra note 11, at 248 ¥ - YEF 4w b3R8 : " The

conduct must therefore be part of a tacitly agreed course of action and not simply

any (unrelated) conduct that an individual firm happens to carry out in an

oligopolistic market. ; -

Vo Rkk THELFEXAR LML AERRFEEEREAEE, 0 AT
R HFET > F305 K28 0 42 (2022) -

R b3 4345 ¢

2 David Bailey & Laura Elizabeth John (eds) , Bellamy & Child: European Union Law

29
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ISP ek B R P A i 4 PR

SR L SR FI RS - T R - WO @A 20004 A TR i
S5 ST o Vs P A B ST |1 » 2T LA T P e SR SO b % - e U A
6IFRGH - HAGE B AR U2 R - 57T | E08 F A B e RO hr - 1A SE A 2t
FISCEOHA 2 5T 5 B geane i B BB 5 Tk R B A L [ S I
R PR Bk - LB S RS Rk - H S MRS o L
{75 B (R L IE R AR B ST s P B ™

SR [ R - (RS R SR R TR - BN SRR
Pk NS TSR A R U E R SR AR S R T TR - R
BEmA N S BRI E A A B R rTRENE - MESRTT Sk R SClc e (3 P AR B i
S ETREEET T Ry > ARG 5 138 T 853RMI4 ,  (false positive) ZFERRK
AR A BRI 2 T T R S P o P AR R ™

FRRERBHRIT » FELRIEZ TR -t 3L [E] 3 5 AL A R T 305E HE ML
IEEMBER | RN VR A E - BOHLEBEEEENE - REBUGIHUE
WAL EE 2 EAMEER - TR L - IEANEREGEHFRCE PR - REL S
R IR IRRZ 1S DB A R ER TR B 2IARUE < Z0 - (BARES DUBH S 1T R AR R Lz
B o RERIE o FERURE RS R Tl S IR - TS A AT R E Ry
HELE Y L G - DB G IR T AR TS 2T SRS 1A 2 St

of Competition, 8th ed. Oxford University Press, para. 10.051 ( 2018) .

European Commission, supra note 17, para. 4:“Article 82 applies to undertakings

which hold a dominant position on one or more relevant markets. Such a position

may be held by one undertaking (single dominance) or by two or more
undertakings (collective dominance) . This document only relates to abuses
committed by an undertaking holding a single dominant position.”

Nicolas Petit, “The Oligopoly Problem in EU Competition Law,” 43 (2012) , https://

papers.ssrn.com/sol3/papers.cfm?abstract id=1999829&download=yes, last visited date

on: 2022/08/18.

Alison Jones & Brenda Sufrin, EU Competition Law — Text, Cases, and Materials, 6th

ed., Oxford University Press, 710 (2016) .

See e.g., Félix E. Mezzanotte, “Using Abuse of Collective Dominance in Article 102

TFEU to Fight Tacit Collusion: The Problem of Proof and Inferential Error,” World

Competition 33.1,77 (2010) .

VORI AR ATIB3E30 0 A2 bdtit 0 TRERH L HAEHE S THEERSR
FAA ZERNMOCHETARREALZ  AM > UAEUKRIEALREE (KD
FTBURRI06 5 B A F R2655# %) ~ P& B (RBTBCERISFREHAF R
92 HA ~ W AR KA FREE (RBATBURRIZFEFFH195]FR)

TOHGERFRETHEFEZRTA-BRTARE FATAHZHBA -

33

34

35

36
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PR G2 Bk 30 BT RIS SRR &3 S
A 5 22 - AP E R B A B2 AR A - B 5 Rl [R D BR(E M T Ry
20K 2% o B LR i i AL R 5 A 2 AT Ry - AP —Bla s 2R E R
A A BT A VR R TIREE 2P B (L T+ T L8 ARG 1T R R ' R HLTR AR
18 AT R B SGTAINE b T e, (facilitating practices) » FHE
CREEEEAER T RAE" BRI RS TBOERSCRE « W S AR
H TGRS 2R IE B, - T HL T MR 5 b T S A R AT T e T TR
ISR Bk b TR S 1T R AR DL RIS R oA T 5 (B AN SR 5E
W~ T R SR o — SR S G - SO RTIRIEE o] DAREL RGeSkt 5 R Y
i@);ﬁ‘u o

AIEESHE A OB TERM AT R A ERE L B EF R - MLER"
(R RN - KA FERITERE LTSS F T R EEEEREE - B
Pl B bttt e BRI RER 1 - P EEREERIE ER A AT LA - 58

TOATE (94) DMEFE09407IRE ST -

YR BATHURIRIS L H F B O2RATHH A o

Oz AL TAFEENARZIRY RAEMEABRRSZ D)
BT RBEARZIEFT  HURCRIPEGZIRRS > EEAAF —BRHETAZ
MBEERATER  Br a2 BRBRERFNZIELTRRERZIBRLOAS
P RE-TFTRABROAZITALTEABEEEENHNE - FRAR ET5HF
FEARBIIATATABR —BRZIER  EMERHKRE>ARMBEABESITA
ZEE REBIXRBALARRE LRSHIBEFAEZFRRBEETH
TREFAZEERITFITTA WRoRIPEDAREZL—RNTE -, 28
frzidh THATATA T —BRBETATF? SEH P s S MGARE, - £t
REESHE 0 H58% 0 167 (2006)

UOERLE R REAT & REN20064 £ AwOECD R KB FRIL 0 NG P RS
LR Yk EBE T IRIBZEIEFHEAR T XRAMEER BT EMN R EE
BRI AATP R B PG B E PR BRI AR A - BB
HH PR EE Mm4v b B 3 © " The competition authority apparently employed a form
of economic analysis + - < but it is not clear why the agency rejected the hypothesis
of unilateral non cooperative best response-in particular the dominant-firm price
leadership model. ; See OECD, Prosecuting Cartels without Direct Evidence 38-39

(2006 ) .

POAMAIE 0 TS BER BATHOEIRI004 EHF H600 5 615 616 ~ 6173 A R (K
REFMORMBE) ~ REOATHETRI03F E A F 2945 F18 (RBH A ok

SHRME) S RAATBUERIAFEHF HI8IRA R (EREXHSHKRME)

=

é o

YOHBMATEHAITALER R LTS EMGTIN  TAB kA TH AT
Bz AEHRET —E(BRAREHITEZLLREARL,, AFRHETF » B275 % 1
(2019) -
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L EARMERE f ~ M INZEsR (plus factors ) 5 FH < FEHE K2 600 » A EESE ] EAMHE
REHHED o HhAh - A PRI 20N IR - 5 MELEABOR - DIERE IR
A E SRS T RS 5 - S AR eI ISR R o R LUE A S
ISR G TR ST R HITAAE » IR AT [RIRARRES A P& BRI & R B R T - TR AR
Ml B PR Ll e ~ DTSSR tE R R B R EE - REERER TR
IRf » TLIEAERRE S T - WETHRIT A AR 1463 H "TIGTTREGRE &
WSRO ~ PmBIR B R ~ RARAES R - BRTRISEGHEEFHEERE
CREHETEZ o o PZHETHE o BB DU SO S R T U 2 S BN B
i E T R e TR N -

JLICHRERER - FEAERUR - SLIREIBT AR e AP a c BBEEIT S - S
Bh iR nRED BTG SRR F i R - B —BHin B E A A L 2 R
o R EE S HAIRRE AR B AR - RS EHMER SR AT R E R ZE (/Y
BT SRR TR B8 230 S AL (R S M A PR+ AR R E & ~ BRI
HIBRE TR (G KB - BEENE - el - FHnKsR - BRI
TTAEBIMEEESTEFANN |~ BT AR ST R R A P E G RN L E
BEAE - BRI LIy~ BB 5 A B A I [3] 48 o #th 57 18 P AR i P i R o M
fY o AL - SN B R T (6 DA A [ 28 o m S e St (e P - Sl v ks
BT R 5 B A S N P TR 9 R e AT ELSE R 8 T S B I
PR TR ERIE T Ry - BT ER —PE B AL R o st (L R e RS SR R
e el T A L LA VR S NI G 2 B e £ AR | [ [T A e
DEHVEEIEIT R B BT A AR R FERRGR A - RO i & R THE T E R
PR 52 11 9 o5 B0 S Pt o7 0 P AR R s SR et LR RO P B U IE
fitioZ FEIRE o it < (R Rt [R) 9 o B o 3 (67 08 P R RO 1A (BB H A e A 4
TG ERF TR XA - SERIERERE" 2 SRS EARN
YOAMERRRIRER SR ASER 2B s EF - TRFELBHRATIER

M BARE—AE BB HEERHBAIET, A FRHFF F26H

#2487 (2018) -

POUERRZ ISR Ee T TRRAEFRB RN BB L E SRR R
IBETAHZEEEE  FFEE AABARBSTA RAERTEEARMN
BOBERBIERBOTAZESERM » ZHTE=ZHARL - |

Bailey & John (eds) , supra note 32, para. 10.053.

O'Donoghue QC & Padilla, supra note 11, at 248.

See Mezzanotte, supra note36 & H A 5] 3£ 2 AR XN B4 ©

Barry E. Hawk & Giorgio A. Motta, “Oligopolies and Collective Dominance: A

Solution in Search of A Problem,” in: Enrico Adriano Raffaelli (ed.) , VI Antitrust
Between EC Law and National Law, 1st ed., Bruylant , 70-71 (2008 ) .
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47
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R HEME ~ MERZEK - A H A H EASCE SERE TR - — Bt 5 #
ZEHMRBERI T R B Fos&iss » W28 IRIRFE A AT Ry - AR5 LR S
IHRIZRATEE 2 AMEREMESE T R L HH3E - BEBER DA R AR L 2

B LA ERBAL - ARSGERs » BT AR TRRR2ZEME - BRNE ARG e KA Rl
TEVA ST FLFT £ HA T RE T DU SO A e fke - e T RERT AR S vk A T R O 28 1 S SRR
B FRME » INELASHE B PRI AR e e ~ MPINIARR ~ RANBOR SR
RESIARAL ~ BRI E R DUE Ry G 3 ~ RS S 5 T - ARSI A
T EE BT R KR EH, ~ AR & > " 305R IR SR M ERR | AUBRTT
DSPFEBTIRER2IE ~ SRSIREE TR 25K » SE3KFEMUE - ETMIER - DUl —fkesi Fk
HIBE G T R R R

REFRDY : BTAVERETIREE2IE - SBSIRES ITRER2K ~ B3 FHE - FETPMIER -

M~ RERE ISR BAFTS| 3 2R

ARSCER Ry » BT R M o b T8 P B s A Ko R R - E AR H R REBA SO
SE T RCR B B ESENE IR AR e S A AR - Il EEASRE
BB IT RN - RRIT RN E - EERSC AT R S B AR BRI
FHR o« — RIS+ SRR G AL BB EUE © SRR A%
FEAE R T ~ PR FERFR Gt & " &#EAI,  (rule of reason) - MIE
FEADUERS ~ B ~ EHSB ST RS EIT ARG REEERN T EREE ) (per se
illegal ) F5E /i=X o AR » EIRBIAEE R S Lt & AREE A AR G175y
Hid - #ESRHAT RS T DB E ~ MRS BIRIGHETR TS YRe 2
BTSRRI - EREREE s HEER  —Ri S S5 T e i
IR SR B 20 T i i T ELAS B BRI T » #LABE T Ry " BRI R ZE
WE o JIINLAZE L » ABERIE =0T - BT B T SRR B G T R R DU s i
A G BRI R AR H 5 M7 18 FHAR R - 2 DR S T O R B A2 A » HL
i SR o

AT » W ERIRA SO RE » RIS ASEE 156 A T RIS & ~
B BRI ZTRIIEE . ~ 200171 T AIRFIRF R o FHSHUER$
P ABATENBESR Y TRAMIEAXT  MREF LB EMBELEAREZ
REERE PN BAGE -
AHMBMATAHTHAREHEZTN > 28 5af "TREEARAAH TEX
HHEAEE BB RMBEEZINIGHE L BRI R0RLE RS,
R HEF - F28BF 18 0 1-38 (2020) -
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S A AEE S I R R 2R - DS ~ BUE - (H5e 2R A5 B0 5 AL I P
5 [ BERR A ORI [ IHESR LR - 2RI - RS HAVMERRE S - A PEBLL TH
FHERA 355 ) R O H B s T8 JIE TS8R R AR F T Rl S B s
IRf > ANPEREEAZZR] - IEAEGRETS T B AR - TS E R
BB FIZRA B &S TR EATS ; 55 WAMARNFHRTRERS - i’
EEE R TRERS - o " DRI B S i s i i
G I ERETT RIESIAAE R SRUFNE - BB S HAH S IRa A E w2 - 128
IR EEEFIET T B

IR BEFERIT - BERE A PE 8 » T SR A A E TP AP AE S T 5
SRS A BRI R SE 102167 > H 3 A BB B ZE & (9 20094 BRI - Bl
BN H B ZOE L Bukfas | - RINHGEE RN e A 1 e AEkE
1 LIRS T TR P RESE BRI T T B BT AN A - It
B - BCEREGERIEDCR T TR e ZRRERI - iR EEH R N2
TR HERAEIS FROR A © (1) MG RE K/ (2) RFHERATS i
ke GEA) B-(F5F 5 (3) MissdiiE ZiFHNHSEA kaed 5 (4) =i #H
Z LSRR SEE A TSI R REST » (5) RFM T R B S5
A FES TR B BB AR o (6) HALS TS E B $12 TREEH

(7) AT H AR s & Bt -

FHE L BEBEERRSE 102 E e - FREBERRE G LR
5IHl > BRERTABER AIRAE —BRAGRIEL R 1785 Sl AR e ) - DU BT
BEwEF PR R HITE © Lt - B (EERE R - ILHE AL A 7 A B W R E R R 26
LO2{ERIGAFAEFTRE B AR AT I LB HE - MHA 20 1 HE B ] ] AR

52

Richard Whish & David Bailey, Competition Law, 9th ed., Oxford University Press, 207-
208 (2018) .

Vo ARG BB GOEI02MkAxkE THESERMRX S, (may
affect trade between Member States ) 2 Z4F » 123% 44 75 14 @M AE L B 10145 &
B2 2 I » LRI E RAENTE & FIRAB B FAT A %506 7B kA B
EENNMAEEERARARFEZETRMETH IR M- RATRIEEH
AR {358 R Z14 - See generally Bailey & John (eds) , supra note 32,
paras 1.113-114..

European Commission, supra note 17, para. 20:“The Commission will normally
intervene under Article 82 where, on the basis of cogent and convincing evidence,
the allegedly abusive conduct is likely to lead to anti-competitive foreclosure.”

Id. at para. 20-21.

54

55

19



NV GZEEGHIE 30 R REELRTHE AT b & im S
B ROR L BB - WHEHHER R T T R E RN - g - POE RN
SEWF - BANER - E BRI R AT AR - BE  HECEE R
( General Court) fAIntel v. commission—ZHPerf » A AR EE R R R H5 5
SRR EESE A PR » TR0 Rk T4 Sl B BB M T Rl TR RS R R E e T+
Miky » MESRSE L H AR B 38 Bk HAT R B AR R BRI R FoREEA -
HAEMEA - AIPRACKEE - BERFHEFENITEREFHRER EEE - FRE T
Rl A @ ABRTIEEF: ~ Bl M oR a4 A a5 SBORIS - T E PR ERR A
% BRI S R AR R AR 3 -

TEBRERTERE#E A8 - BRI SE AR 20224 1 H Fr Ry Ak rh - HERZER B AR &R
B SEERRAEE 102fRAZ R DA AR SR 38 IR A BOR - HAHEBE D E T
HIEMLERA kAT« (1) MRS R SSRGS - (2) R
FITRT R i 5 EG3R + (3) HER T RIS (4) RFH
AR BB (5) B AAEEr SRIS 5 3R B i 8 S il 5 2 A B R F3L
RIBFHRNTHI - L RIRECER R T - sk . T RPTE
SR E R - R DRI ERRREHREFE EARBEFURCEY - 5
B2 NERESEMEBERS 1026 T - WA EEREEREEZ TR,

AT - FE MR ASE AR - RN iR B ST IR TR A R
HIEGE bt BR3P B SR BRI 55 2 A R AT FEAE AN AAE LA T R A B R
YL MOHRWET ~ B IR TR ARE RS o A AR R AR
H o AN REEEFHER A 5 B SO AL FIRUE S E A SISO A %

56

J

O'Donoghue QC & Padilla, supra note 11, 323-324.

7 Case T-286/09, EU:T:2014:547.

* Id at paras 81, 94.

" Case C-413/14 P, ECLI:EU:C:2017:632, paras 138-140.

%" Case T-286/09 RENV EU:T:2022:19, para 119: “the criteria to be taken into account
in determining whether there had been an infringement of Article 102 TFEU.
According to the Court of Justice, the Commission is required to analyse, first,
the extent of the undertaking’s dominant position on the relevant market, second,
the share of the market covered by the contested practice, third, the conditions
and arrangements for granting the rebates in question, and fourth, their duration
and their amount; but it is also required to assess, fifth, the possible existence of a
strategy aiming to exclude competitors that are at least as efficient as the dominant
undertaking from the market.”

Whish & Bailey, supra note 52, at 206.

C R ERE LR R RN R AR TAERA L, Z R - See generally
E. Thomas Sullivan & Jeffrey L. Harrison, Understanding Antitrust and Its Economic
Implications, 7th ed. Carolina Academic Pr, 266-272 (2019 ) .
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B IHE B E R ESTHIRRE S « - - PR B E D 0 TR
FifT RIS » B LRl v] DU RHE BB LN TR AT - SRINHI B85 /e i
FIfT R » DARFTEAPERRRFHIBOR - AR EE RN EE H1TTRRAFZH
PRI » BUOGTTR B TS AORSSRUUIERIN - ) TR IRBI A RS B
g FEEERNBGITR (B51TR) - fREE (W) E4A " RUEEAE
P R S BUIRE TR TG IEE | ORISR R HE I ATEE - s P ErsuAiE
&Rk IRANTR] il (2 AR HA T Ry - ST T R REA ol S 5 Ut HH R
HBEFBORIES - AUBRIR IR V- &y BRI 3 o st (7 P AR A IR [ BT » AN
AMEFL ~ FEAFEEERRB G TR A - HAEBI T A rREGERRE R T ) R
RESEN > AMEPTRERIR GARIS T+ TRy SR TR MEIE - IR E e i B B R et 1 B
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" Z b4 AR ¢ T a multi-stage approach to the assessment of excessive pricing

by dominant firms is appropriate. As a first stage, the structure of the market under
scrutiny would be analysed. The investigation of the pricing policy of the dominant
firm should continue only when it is found that: (1) the market is protected
by hing barriers to entry; (2) consumers have no credible alternatives to the
products of the dominant firm; and (3) firms compete in a mature environment,
where investment and innovation play little or no role. As a second stage, the
prices and price-cost margins of the dominant firm are compared to a battery of
“competitive” benchmarks. Those prices are considered abusive when: (4) most
or all benchmarking exercises point in the same direction; and (5) the differences
between the dominant firm’s prices and the various competitive benchmarks are
“substantial.” ; See O'Donoghue QC & Padilla, supra note 11, 953.

OECD Competition Committee, supra note 3, at 48 ( “Competition authorities may
have a role to play as residual regulators or regulators of last resort particularly for
sectors not requiring permanent regulators.” ) .

European Commission, supra note 17, para 7: “Conduct which is directly exploitative
of consumers, for example charging excessively high prices or certain behaviour that
undermines the efforts to achieve an integrated internal market, is also liable to infringe
Article 82. The Commission may decide to intervene in relation to such conduct, in
particular where the protection of consumers and the proper functioning of the internal
market cannot otherwise be adequately ensured. For the purpose of providing guidance
on its enforcement priorities the Commission at this stage limits itself to exclusionary
conduct and in, particular, certain specific types of exclusionary conduct which, based on
its experience, appear to be the most common.”
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Reflections on the Control of Abuse of Monopoly in
the Fair Trade Act

Summary

This article argues that after 30 years of legal enforcement, there are many deficiencies
in the control of abuse of the monopoly position in the Fair Trade Act, and it is necessary to
correct it. be corrected. After reviewing the current provisions of the Fair Trade Act on the
abuse of monopoly position and the lack of practical operation, this paper proposes that the
future of the control of abuse of the monopoly position should be revised in the direction
and content as follows: (1) The "monopoly" in Paragraph lof Article 7 should be renamed
as market dominance, and following the European Court of Justice's perception of general
market dominance or the typographical approach stipulated in Article 18(1) of the German
Act on the Prevention of Competition Restriction. (2) Paragraph 1 of Article 8 of the Fair
Trade Act shall be amended to read: "A business that occupies 40% or more of the relevant
market shall be presumed to be a monopoly (market dominance) ." (3) Paragraphs 2 and 3 of
Article 8 shall be deleted. (4) Paragraph 2 of Article 7 and Subparagraphs 2-3 of Paragraph
1 of Article 8 should be deleted. (5) The market effects requirement of Article 14 should
be added to Paragraph 1 of Article 9: "(6) Paragraph 1 of Article 9 should be amended
as follows: “A monopoly enterprise must not abuse its monopoly position so as to affect
the market function of production, commodity transaction or service supply and demand.
(Paragraph 1) The abuse of monopoly position referred to in the preceding paragraph
includes the following acts: 1. Exclusive dealing. 2. Tying or bundling. 3. Predatory behavior.
4. Refusal to deal. 5. Discriminatory treatment. ( Paragraph 2)" (7) Articles 19 and 20 of the
current Fair Trade Act should be deleted.
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